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The Negotiable 
Instruments Law. 


We give considerable of 
our space this issue to 
the publication of the Negotiable In- 


struments Law, which has been enacted 
in the four States of New York, Color- 
ado, Connecticut and Florida; and in 
an article we call attention to the main 
changes introduced by the law. The 
general effect of this legislation will be 
good as promoting simplicity, uniform- 
ity and a better understanding of the 
law on the part of bankers and mer- 
chants, for they may now have, conve- 
nient for reference, the law of bills and 
notes in codified form. We would be 
glad to answer all questions submitted 
by our readers bearing on the construc- 
tion of any portion of this law. 


A Bank Credit 
Bureau. 


We publish elsewhere, 
in order of their receipt, 
brief communications from four well- 
known bankers discussing the paper of 
Mr. John H, Leathers, of Louisville, 
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suggesting a plan for the establishment 
of a credit bureau to prevent losses from 
bad debts contracted by borrowing 
banks. All the writers admit the de- 
sirability of an agency by which such 
losses might be lessened, but there 
seems to be a conflict of opinion as to 
the feasibility of the plan proposed, or 
of any plan of like nature. In the first 
two communications published, the plan 
is regarded impracticable; but the writ- 
ers of the remaining two seem to favor 
the general idea, each, however, having 
his own views as to the detailed method 
by which any protective plan should be 
operated. Our thanks are tendered 
to the writers who have thus kindly 
favored the Journal with their views 
upon this subject; and these cannot fail 
to be of interest and value to all bankers 
who are studying the problem of how 
to effectively safeguard their loans and 
collections, 


A bureau of edu- 
cation as to the 
functions of banks 


We publish in this num- 
ber, asking thereto the 
full attention of our readers, the report 
of the Committee on a Bureau of Edu- 
cation made to the last Convention of 
the American Bankers’ Association held 
at Detroit. This report was received 
and approved by the Convention, which 
adopted a motion to continue the Com- 
mittee and carry on the work, All en- 
lightened people know what a bank is 
and what it does, and recognize not only 
the great usefulness but the absolute ne- 
cessity of such an institution in the suc- 
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cessful conduct of modern commercial 
and business operations. But ignorance 
concerning banks, especially on the part 
of a great mass of people who have no 
direct connection in their dealings with 
such institutions, is both dense and 
widespread, and permits of the planting 
by demagogues in the minds of many 
people and of their acquiring in other 
ways, false notions and conceptions as to 
banks and their functions, resulting in 
much prejudice and hostility to these 
useful institutions and a tendency to re- 
tard development and impair the gener- 
al welfare. 

The task which the Committee has set 
out to perform, with the sanction of the 
American Bankers’ Association and ap- 
proval from all sources, is the education 
of the people concerning the true char- 
acter and functions of banks in the 
community, as a means of dissipating 
prejudice and removing the hostility 
against banks. The undertaking is cer- 
tainly a gigantic one if the end sought 
is to be successfully accomplished, and 
calls not only for the approval and sym- 
pathy of the bankers of the country,but 
also for their active co-operation as well 
as the exercise of their inventive genius 
in the ascertainment of ways and means 
of best accomplishing the object in view, 

Two main lines of education are indi- 
cated by the Committee in its report; 
(1) the preparation of pamphlets giving 
the necessary knowledge for distribution 
among the people; (2) the organization 
of a bureau of speakers. What these 
pamphlets should contain, how to get 
the literature into the hands of the peo- 
ple, and how the bureau of speakers 
should be organized and operated, are 
all matters discussed at some length in 
the report. If our readers would con- 
sider these questions and offer any addi- 
tional suggestions that might occur to 
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them, many additional valuable hints 
would doubtless be derived; and we 
would be glad to receive and publish any 
such suggestions. It is the design of the 
Committee, we understand, to begin 
publishing at a very early date, pamph- 
lets etc. carrying out the idea of educa- 
tion, The co-operation of banks, mem- 
bers of the association, and of all other 
banks, is earnestly desired, we are in- 
formed, by the Committee, in the dis- 
tribution of these pamphlets. Each bank 
can become an important part of the 
Committee, by undertaking to send out 
the pamphlets through their customers 
who are merchants and manufacturers 
and employ a large number of hands, 
and also by mailing to farmers in the 
district where the bank is situated, 

One idea occurs to us which, though 
crude and undeveloped, may be given 
for what it is worth. It is that the ele- 
mentary principles of Money and Bank- 
ing should be taught to the youth of the 
land through the schools. Youth is the 
time of life more largely devoted to 
education and the acquirement of know- 
ledge, and if an elementary knowledge 
of the functions of money and the char- 
acter and relations of banks to the com- 
munity, in a simplified form, could be 
imparted to the public scholar at the 
“cradle of knowledge” there would be 
less necessity for the more difficult task 
of specially educating him upon these 
subjects later in life, which necessitates 
first the uprooting of errors and false 
notions which he has already acquired. 
One branch of this work of education, 
therefore, should, it seems to us, come 
under the established educational sys- 
tems of state and city, and as the large 
majority of scholars never get beyond 
the ‘‘public” or ‘‘district” school, into 
the “high” school and more advanced 
institutions of learning, the problem 
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would be how to impart the necessary 
knowledge in the lower schools. The 
suggestions of state and city superin- 
tendents of schools and other educational 
officials upon this question would cer- 
tainly be interesting and doubtless 
valuable. 

In conclusion, let us have the views 
and suggestions of our readers upon the 
entire subject outlined in the report of 
the committee on Bureau of Education. 


The right to pledge 
securities carried 
on a margin. 


Considerable interest 
was manifested by 
bankers and brokers in the decision of 
the appellate division of the New York 
Supreme Court which we published in 
the June Journal to the effect that where 
stockbrokers who have bought stocks of 
a customer on a margin, mingle them 
with other securities and pledge them 
for the benefit of their own business for 


a loan to them of a greater amount than 
the indebtedness due from their custom- 
er, and do not at all times retain in their 
possession, other securities of like kind 
or amount for delivery to the customer 
on payment of his indebtedness, the 
brokers are guilty of aconversion of the 


In view of the custom of 
Wall Street brokers to mingle the secur- 
ities of customers when pledging them 
for loans, (resulting, of course, in a 
pledge of the securities of each individ—- 
ual customer for an amount greater than 
his indebtedness to the broker) the de- 
cision caused considerable apprehension 
as to its effect on the future dealings of 
brokers in the pledging of stocks carried 
ona margin. 

To all interested in the subject, we in- 
vite attention to the pamphlet which has 
recently been issued by Eliot Norton of 
the New York bar, treating of the right 
of a broker to pledge securities carried 


securities. 
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onamargin. After reviewing the law 
of the subject and introducing the late 
decision to which we have referred, Mr. 
Norton sums up his conclusion as to the 
effect of this decision in the following 
language: 

‘*This decision of the Appellate Divis- 
ion comes to this. A stockbroker is 
liable for conversion of a customer’s 
securities carried on a margin by pledg- 
ing them for the benefit of his own busi- 
ness, mingling them with other securi- 
ties and obtaining loans thereon for a 
greater amount than the indebtedness 
of the customer on account of the pur- 
chase of the securities, and without 
retaining in his possession other securi- 
ties of a like kind and amount. 

‘*This, while a narrow interpretation of 
the phrase ‘under his control’ in the rule 
which compels a stockbroker to keep on 
hand or under his control securities 
purchased for a customer on margin, or 
a like amount of the same kind, is logi- 
cally deduced from the principles oflaw 
upon which this rule rests. It is never- 
theless opposed to the general practice 
and custom of stockbrokers. If strictly 
followed by stockbrokers it will be diffi- 
cult for them to do their business con- 
veniently or in some cases, at all. Yet 
the dangers of neglecting it are very 
great when it is considered how friendly 
juries are to customers and how harsh 
the rule of damages for conversion of 
securities is. The only real safety would 
seem if practicable to lie in bringing the 
usual way of doing business to the cus- 
tomer’s attention and getting his con- 
sent to his securities being used accord- 
ingly. It may also be noted that while 
this decision does not in terms decide 
that a stockbroker may not use securi- 
ties he is carrying for one customer to 
make delivery for another customer, this 
custom would seem to fall within the 
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general scope of the decision and to be 
thus condemned, unless the stockbroker 
retains in his possession other securities 
of a like kind and amount.” 


Indorsement of An interesting question 
a is discussed by the su. 
preme court of Pennsylvania in a case 
which we publish in this number, 
whether indorsements of payments on 
the back of negotiable paper affect its 
negotiability. In the particular case, 
the indorsements in reduction of the 
amount on the face of a promissory note 
were made, as between the makers, be— 
fore delivery to the payee; but the reas- 
oning and conclusions of the court are 
broad enough to cover the more fre- 
quent case of indorsements of payments 
by the payee after delivery to him, the 
conclusion being that the negotiability 
of the yet unmatured note, is not affect- 
ed. Indorsements of this nature are of 
frequent occurrence, yet there is a rarity 
of decided cases upon the effect of such 
indorsements upon negotiability, The 
court very naturally assumes from this 
that the legal profession and the busi- 
ness world have all along assumed that 
such indorsements do not destroy the 
negotiability of the paper upon which 
they are made. It is pointed out that 
there is no uncertainty of amount there- 
by caused. The matter is apparently 
cleared up for the four states of New 
York, Connecticut, Colorado and Flor- 
ida by the clause in section 62 of the 
Negotiable Instruments law that ‘“‘where 
the instrument has been paid in part, it 
may be indorsed as to the residue.” 


Our bank readers in 
Utah will notice the re- 
cent decision of their supreme court 
that a stipulation in a promissory note 


Attorney’s Fees in 
Utah Promissory 
Notes. 
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to pay an attorney’s fee if suit should be 
brought to enforce the collection of the 
note does not render it non-negotiable, 
This clears up any doubt that may have 
previously existed, owing to the fact 
that the question has never heretofore 
been decided in Utah, while it is the 
subject of conflicting decisions else- 
where. 

The attention of Utah readers is also 
invited to the decision of the Utah su- 
preme court upon the subject of promis- 
sory notes secured by mortgage. 


Demand Notesin 


Some very important 
Virginia. 


points in the law of bank- 
ing and negotiable paper are passed 
upon by the supreme court of appeals 
of Virginia in a case which we publish 
in this number, and as they affect deal- 
ings which are constantly taking place 
in the course of banking business not 
only in Virginia, but in other states, the 
case may be usefully reviewed both for 
the particular benefit of our bank readers 
in Virginia and also for the attention of 
bankers generally. The points involved 
are 

1. The reasonable time fur presentment 
of demand notes to hold indorsers; 

2. What indulgence of maker will 
discharge indorser; 

3. Whether a bank holding a nego- 
tiable note made by one of its depositors 
is obliged, in the interest of an indorser, 
at maturity of the note, to apply the 
maker’s deposit in partial satisfaction 
thereof, where the deposit is insufficient 
to pay the note in full? 

4. Whether a bank, which takes col- 
lateral as security for a_ particular 
indebtedness, has the right to hold that 
collateral for other indebtedness of its 
debtor, in the absence of an agreement 
to that effect? 
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The transactions which led to the 
decision of these points were loans of 
money by a bank to a manufacturing 
company whose president was also 
president of the bank, such loans being 
secured by pledge of certain collateral 
and evidenced by demand notes of the 
manufacturing company, indorsed by 
the president and given to the bank from 
time to time, on which interest payments 
were regularly made. 

The first point to be noted as decided 
by the Court of Appeals of Virginia is 
that where a bank makes continuing 
loans, taking demand notes as evidence 
thereof, there is no necessity for imme- 
diate presentment of such demand notes 
to hold the indorser liable. The “reas 
onable time” within which demand 


paper must be presented in order to 
hold the indorser is said to be governed 
by the facts and circumstances in each 
particular case, and where a note pay- 


able on demand is given for a loan of 
money, upon which interest is thereafter 
paid from time to time, it is said to be 
clear that the note is intended as a con- 
tinuing security, not to be at once pre- 
sented. On this point it will be interest- 
ing to compare the Virginia doctrine 
with the past and present law of New 
York, reference to which is made in our 
article elsewhere published commenting 
on the new Negotiable Instruments Law. 
It is doubtless the custom of many banks 
in Virginia to make loans of this nature 
upon indorsed demand notes and the 
decision in the present case will have a 
reassuring effect as to the continuing 
liability of indorsers upon such notes, 
wherever they have been given for loans 
of money running for a continuing, in- 
definite period at interest. 

The second point decided by the 
court as to the necessity of an agree- 
ment by the holder giving the maker a 
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definite extension of time of payment,in 
order to release the indorser, may be 
passed without comment as being well 
understood. 

The third point, concerning the ap- 
plication by a bank of a maker's deposit 
in the interest of indorsers, will doubt— 
less be of interest to many banks. All 
that is really decided by the Virginia 
court is that where the deposit is insuffi- 
cient to pay the note in full, there is no 
obligation on the part of the bank to 
apply the deposit, and failure to do so 
will not release the indorser. Its right 
so to do is, of course, another proposi- 
tion concerning which there is no doubt. 
But where the deposit of a maker 1s suf- 
ficient to satisfy his note at maturity, it 
has been held in at least one s.ate, Penn- 
sylvania, that the bank must apply it; 
failing which, the indorser is released. 

The last proposition of law decided 
is probably important for the attention 
of banks in Virginia. The court states 
it is the habit of banks in Richmond, 
when collateral securities are deposited 
with powers of attorney and not on their 
face limited to a particular loan, and 
which are allowed to remain in the bank, 
to treat the collaterals as security for all 
loans made to the pledgor so long as 
the collaterals remain in possession of 
the bank. Yet in the face of this habit 
or custom, the court cites the positive 
rule of law that ‘‘where securities are 
pledged to a banker for payment of a 
particular loan he has no lien upon such 
securities for a general balance, or for 
payment of other claims, in the absence 
of an agreement between the parties to 
that effect;” and even in the present 
case where the pledgor knew of this cus- 
tom or habit and himself acted on it as 
president of the bank as to the collater- 
als of others, the court divided as to 
whether these facts were sufficient to 
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raise an implied agreement authorizing 
the bank to hold his collateral, which 
had been pledged for a particular debt, 
for payment of a later contracted debt. 

The decision on this point then, would 
indicate to banks in Virginia the ne- 
cessity of making express or positive 
agreements with pledging borrowers, 
giving the bank authority to hold and 
apply pledged collaterals, not only for 
the particular loan contracted at the 
time of the pledge but also for any other 
indebtedness of the pledgor. Collateral 
notes, containing such agreements, are 
in common use among the banks of New 
York, Boston and other cities; but it 
would appear from the language of the 
court that the banks in Richmond, in- 
stead of using such notes, have been in 
the habit of assuming that collateral, 
pledged for a particular loan, could be 
held for any other indebtedness of the 
borrower, without an express agreement 
or authority to that effect. The decision 
now rendered shows the contrary. 


A Novel Bequest 
and its Outcome. 


Samuel R. Syms, in 1891, 
by will,left eighty shares 
of the capital stock of the First National 
Bank of Hoboken in trust, the proceeds 
during the life of the bank to go to the 
bank’s employees, including the cashier 
and janitor, and when the bank should 
dissolve, the stock or its equivalent to 
go to the Bank Clerks Mutual Benefit 
Society of New York, 

This bequest has just been set aside 
by Vice Chancellor Stevens in a contest 
over the will in New Jersey, upon the 
ground that it established a trust for a 
period longer than 21 years, the limit 
under the rule of perpetuity where the 
bequest is not for charitable purposes. 
True, the bank’s charter will expire in 
1905 and at present there is no federal 
Jaw under which the charter can be re- 
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newed. But there is nothing to prevent 
the passage of an extending act before 
the present charter expires; hence the 
bequest is held to establish a trust for 
too long a period. 


The Bank of Eng- 


The statement of the 
land Reserve. 


Bank of England that it 
is prepared to hold one-fifth of the bul- 
lion held against its note issue in silver, 
on certain contingencies, has aroused 
more of a furore in London banking cir- 
cles than seems necessary in view of the 
provisos connected with the proposition. 
These are ‘“‘provided always that the 
French mint is again open to the free 
coinage of silver and that the prices at 
which silver is procurable and salable 
are satisfactory.”’ Of course, unless 
the price of silver is satisfactory, the 
bank will not hold it as part of its 
reserve and the price would not be 
satisfactory, is seems to us, unless 
the commercial value of the  bul- 
lion was equivalent to its coin value. 
Under such circumstances there would 
be no risk to the bank, The incident 
demonstrates that silver is not such a 
dead issue in the home of the gold 
standard as many have supposed. 


Presumption of 


An interesting decision is 
Survivorship. 


reported from San Fran- 
cisco in settling the estate of Jennie Par- 
sons, wife of Capt. Parsons of the 


Steamer Pacific, who both lost their 
lives at sea in November 1875. The 
heirs of Captain Parsons claimed the es- 
tate on the ground that in law the hus- 
band is presumed to be the last to die. 
Evidence was introduced, of the sole 
survivor of the disaster, however, show- 
ing that Mrs. Parsons was placed in a 
lifeboat, while her husband remained on 
the deck of the vessel and went down 
first. This evidence was accepted as 
controlling, and led to an award of the 
property to the heirs of Mrs. Parsons. 
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THE NEGOTIABLE INSTRUMENTS LAW. 


In another portion of the Journal we 
publish the full text of the “‘Negotiable 
Instruments Law” which has been en- 
acted in the four states of New York, 
Colorado, Connecticut and Florida. 

New York, Chapter 612, Laws 1897, 
became a law May 19, 1897; takes effect 
October 1, 1897. 

Colorado, Chapter 64, Laws of 1897, 
approved April 20, 1897; became a law 
July 20, 1897. 

Connecticut, Chapter 74, Laws of 
1897; approved April 5th, 1897; took 
effect July 15, 1897. 

Florida, Chapter 4524 Laws 1897; ap- 
proved June 1, 1897; took effect sixty 
days from June 4th. 

The text which we publish is the law 
as enacted in New York; but the same 
provisions have been enacted in the 
other states named, with different sec- 
tion numbers and, of course, different 
schedules of laws repealed; and sections 
330, 33t and 332 are enacted in New 
York alone. The ‘‘maturity’’ section, 
145, is also different in the law of Col- 
orado. 

The law has not as yet been enacted 
in the State of New Jersey as was erron- 
eously officially stated in the report of 
the Committee on Uniform laws pre- 
sented at the Detroit Convention of the 
American Bankers’ Association. 


GENERAL REVIEW. 


The new law was designed to be and 
is a codification of the law of bills,notes 
and checks. The pioneer enactment of 
this nature was the English ‘‘Bills of 
Exchange Act of 1882." The idea of 
codifying the English law of Negotiable 
Instruments having occurred to the cel- 


ebrated Judge Chalmers, he set to work 
to prepare a digest of the law relating 
to them. He found that the law was 
contained in some 2,500 cases and 17 
Statutory enactments dating from the 
first reported case in 1603. But the 
cases on the subject were comparatively 
few and unimportant until the time of 
Lord Mansfield. The general princi- 
ples of the law were then settled, and 
subsequent decisions, though very nu- 
merous, were for the most part illus- 
tratious of, or deductions from, the gen- 
eral propositions then laid down. Of 
course, on many points there was a 
dearth of English authority and, in pre- 
paring his digest, Judge Chalmers, to 
effect completeness, was obliged to 
bridge over the gaps w:th propositions 
prefixed with a ‘‘probably” or a ‘‘per- 
haps,” based upon usages of bankers 
and merchants, derived from inquiry, 
and upon American decisions upon the 
points involved, Chalmer’'s Digest when 
first published was only a text book, the 
propositions of which could on'y be 
considered law in so far as they were 
correct deductions from the decided 
cases. Butin 1882, a bill drafted by 
Judge Chalmers, based on this digest, 
was enacted by the English Parliament, 
for the most part the propositions of the 
act having been taken from the propos- 
itions of the digest,and thus was launch- 
ed the first enactment codifying any 
branch of the common law of England. 

The English Bills of Exchange Act 
was at first considered a novelty and an 
experiment; but the experience of suc- 
ceeding years proved this experiment a 
success and demonstrated the advan- 
tages of a code to the mercantile com—- 
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munity. English merchants and bank- 
ers have affirmed that it is a great 
convenience to them to have the whole 
of the general principles of the law of 
Bills, Notes and Checks contained in a 
single act and as regards particular 
cases which arise, it is seldom necessary 
to go beyond the act itself. It was also 
said to be an advantage to foreigners 
who had English bill transactions to have 
an authoritative statement of the Eng- 
lish law on the subject in an accessible 
form. 

In the United States in the year 1895, 
the conference of commissioners on uni- 
formity of laws, which met that year in 
Detroit, instructed the committee on 
commercial law to have prepared a cod- 
ification of the law relating to bills, 
notes and checks. John J. Crawford, 
of the New York bar, was employed to 
prepare the draft which, when complet- 
ed, was submitted by a sub-committee 
to prominent lawyers, law professors and 
English judges and professors, for sug- 
gestion and criticism; then to a confer- 
ence which met at Saratoga in 1896 and, 
after certain amendments and changes, 
was adopted by that conference and 
submitted to the legislatures of many of 
the States. As aforesaid, four states 
have already enacted it and it will 
doubtless be passed at the coming legis- 
lative sessions of many others. 

The Negotiable Instruments Law,thus 
drafted and enacted, is modeled after 
the English Bills of Exchange Act, de- 
riving its framework, most of its defini- 
tions and many of its provisions from 
that act. It is practically a re-draft and 
revision of that act with the slight 
changes necessary to make it conform 
to existing American law. Much of it is 
declaratory of the common law, but 
some of its provisions constit ute changes 
in the common law rules as generally 
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understood, By some of its provisions, 
heretofore doubtful points in the law of 
bills and notes are cleared up; and other 
sections provide a rule as to certain 
propositions of commercial law which 
have in the past been made the subject 
of conflicting decisions in different 
states. 

Some of the principal things neces- 
sary or useful to be observed by bank- 
ers in connection with the coming into 
effect of the Negotiable Instruments 
Law will be here noted. 


DOES RESTRICTIVE INDORSEE WARRANT 
GENUINENESS BY HIS OWN INDORSEMENT? 


A, owner, indorses a bill or note ‘‘pay 
to B bank for collection.” B bank in- 
dorses and collects from the drawee. It 
turns out that the paper has been raised 
in amount or a prior indorsement has 
been forged. The rule heretofore es- 
tablished by the decisions was that B 
bank, being a mere agent for collection 
and having no proprietary interest in 
the paper, was not responsible to the 
drawee for genuineness nor obliged to 
refund where it had already paid over 
the money to its principal, A. Thisled 
to a change in the form of indorsements 
from “‘restrictive’’ to ‘‘regular” so that 
the payor bank might have recourse 
upon the receiving bank if the paper 
proved defective in these particulars. 

But with the enactment of the Nego- 
tiable Instruments Law, the New York 
banking public has been, erroneously, 
we think, led to understand that the 
law makes an important change of lia- 
bility in this respect; that under the new 
law B bank, agent, warrants by its own 
indorsement the genuineness of the 
paper to the drawee, so that now, the 
drawee would be safe in paying a draft 
on the responsibility of B-bank ,although 
indorsed to that bank ‘for collection,” 
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The New York Zvening Post under 
date of July 17th, tellsits readers that: 


‘‘The most important change is one as 
to the liability of indorsers which will 
apply to disputes between banks grow. 
ing out of forged or raised paper. * * * 
A bank which in good faith handles pa- 
per as a collecting agent for a rogue 
does so at his own risk,” etc. 


The New York Financier of August 16 
also says that 


“The rule now adopted by the new 
law, if universal, would allow the banks 
of New York State to adopt the old 
form of indorsement—‘‘for collection,” 
etc. 


And Mr. Crawford himself,the drafts- 
man of the new law and who has pub- 
lished an annotated work thereon, therein 
comments on section 16— 


Sec. 116, Every indorser who indorses 
without qualification warrants to all 
subsequent holders in due course 

1. The matter and things mentioned 
in subdivisions one, two and three of 
the next preceding section; and 

2. That the instrument is at the time 
of his indorsement, valid and subsisting. 

And in addition he engages that on 
due presentment it shall be accepted or 
paid, or both, as the case may be, ac- 
cording to its tenor, and that if it be 
dishonored and the necessary proceed- 
ings on dishonor be duly taken, be will 
pay the amount thereof to the holder or 
to any subsequent indorser who may be 
compelled to pay it.” 


—as follows: 


‘This section makes an important 
change in the law. * * * Previous 
decisions have held that ‘the indorse- 
ment of a bank to which paper has been 
indorsed for collection does not import 
a guaranty of the genuineness of all 
prior indorsements, but only of the 
agent's relation to the principal as stated 
upon the face of the paper, and that in 
such case the collecting bank was not 
liable after it had paid the proceeds to 
its principal, though the prior indorse- 
ment was a forgery. 


But the statute 
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applies to all indorsers who indorse 
without qualification; and no exception 
is made of indorsers to whom the in- 
strument has been indorsed restrictively. 
Hence,a bank indorsing paper torwarded 
for collection is liable in all respects as 
indorser, though the prior indorsement 
was ‘for collection’ or ‘for deposit’ or 
otherwise restrictive.” = 

















In our opinion the new law authorizes 
no such conclusion, but the rule estab- 
lished by the decisions concerning the 
non-liability of a restrictive indorsee 
for genuineness, remains unchanged. 
Our reasons for concluding that section 
116 does not change the law as estab- 
lished by the decisions, are these: 

1. The entire act applies only to nego- 
tiable instruments. When an instrument 
is indorsed ‘‘to B for collection” its ne- 
gotiability is destroyed and it is no 
longer a negotiable instrument; hence 
any indorsement by B would not be an 
indorsement of a negotiable instrument 
nor warrant the matters provided in sec- 
tion 116, which clearly applies only to 
indorsers of negotiable instruments, 

2. That Section 116 applies only to in. 
dorsers of negotiable instruments, and 
not to one who indorses after negotia- 
bility is destroyed, is clearly seen from 
the language of the section. Section 
116 provides that ‘‘every indorser who 
indorses without qualification warrants 
to all subsequent holders in due course," etc, 
A holder in “‘due course”’ is, by section 
g!I, one who takes the instrument before 
due, without notice, in good faith and 
for value; in other words, a bona fide 
purchaser for value, before maturity. 
The warranty provided in Section 16, 
therefore, can have noapplication to the 
indorsement of a restrictive indorsee, for 
by the very nature of the indorsement to 
him ‘‘for collection” he cannot negotiate 
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the instrument to a bona fide purchaser 
for value—its negotiability has already 
been ended and his authority is merely 
as agent tocollect. The provision for 
warranty being to a holder in due course 
only, of course does not contemplate 
any other kind of an indorsement than 
that of an owner who transfers the in- 
strument to a bona fide purchaser for 
value, before maturity. 

This is further shown by the nature 
of the warranty to the holder in due 
course. It is of “the matter and things 
mentioned in subdivisions one, two and 
three of the preceding section.” Among 
these matters and things is a warranty 
“that the indorser has a good title” to 
the instrument. Asa restrictive indor- 
see has no title, the conclusion is irre- 
sistible that the section has no applica- 
tion to him. 

Further, the indorser by Section 16 
is made to warrant that the instrument 
will be accepted or paid at maturity or, 
if dishonored, and the necessary pro- 
ceedings on dishonor be taken, he will 
be liable for the amount. This clearly 
can only apply to an owner indorsing 
for value; not to a restrictive indorsee 
who indorses. 

Section 116 simply puts into statutory 
form the common law liability of one 
who, owning a negotiable instrument, 
indorses it away for value before matur- 
ity, nothing more; and it would require 


an inconceivable stretch of the imagina- 
tion to make this section applicable to 
the indorsement of a restrictive indorsee, 
who is not owner but agent, has no title 
and does not put his name on the paper 
until it is no longer a negotiable in- 
strument. The bankers of New York 
and elsewhere, therefore, must not be 
misled into changing their forms of in- 
dorsement by any such faulty construc- 
tion of the new law as has been published 
in the channels above stated. They 
will be safer to proceed on the assump- 
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tion that the decisions declaring the non- 
responsibility of a restrictive indorsee 
have not been changed by this statute. 


CONTINUING LIABILITY OF INDORSER ON 
DEMAND NOTE WITH INTEREST, 


One of the forms of loans not infre- 
quent in the past among banks in New 
York have been those made to a bor- 
rower for an indefinite period, evidenced 
by his note payable on demand with in- 
terest, indorsed by a third party as se- 
curity. Interest being regularly paid 
by the maker, the loan was often al- 
lowed by the bank to run through a se- 
ries of years before payment of the note 
would be demanded, and if dishonored 
the indorser looked to for payment. 

In the year 1861, the New York Court 
of Appeals* was confronted with the ne- 
cessity of choosing between the following 
two adverse propositions governing the 
liability of indorsers on such notes: 

1. That a promissory note, payable on 
demand, with interest, and indorsed, is 
a continuing security on which the in- 
dorser remains liable until actual de- 


mand and the holder is not chargeable 


with neglect for omitting to make such 
demand within any particular time. Or 

2. The holder of such a note, if he 
wished to charge the indorser, must de- 
mand payment within a ‘‘reasonable 
time;” these words excluding all delays, 
excepting such as necessity or conveni- 
ence required, and excluding all idea of 
credit or indulgence in the time of pay- 
ment. 

The New York Court of Appeals then 
adopted the first-named rule as govern- 
ing the liability of indorsers on such 
notes and latert applied it to the indorser 
of a negotiable certificate of deposit, 
payable, with interest, on the return of 
the certificate, holding him liable until 
actual demand. In a still later caseft 
where demand was not made upon the 
maker until ten years after the date of 
the note, he having regularly paid inter- 
est to the holder, it was held that until 
demand was made, the statute of limit- 
ations did not begin to run in favor of 
the indorser. 





*Merritt v. Todd, 23 N. Y. 28. 
+Pardee v. Fish, 60 N. Y. 265. 
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The above New York rule regarding 
indorsed demand paper payable with 
interest, is changed by Section 131 of 
the new law which provides that where 
the instrument is payable on demand 
“presentment must be made within a 
reasonable time after its issue,” etc. By 
section 4, in determining what is a 
‘reasonable time” regard is to be had 
to the nature of the instrument, the 
usage of trade or business (if any) with 
respect to such instruments and the facts 
of the particular case.” 

Hereafter, New York bankers will 
note, demand of such paper must be 
made within a ‘‘reasonable time,” what- 
ever that may be determined to be, to 
hold indorsers; and if it is desired to 
continue making loans of the same kind 
and evidenced in the old way, waivers 
of demand should be taken from indor- 
sers, and the question when the statute 
of limitations will commence to run 
against maker and indorser should be 
taken into consideration. 

In Connecticut, the former statute 
provided that promissory notes payable 
on demand must be presented within 
four months, The new law changes this 
to a ‘treasonable time.” 


IRREGULAR INDORSERS, 


A wide conflict of authority exists in 
the United States as to the character of 
liability assumed by a third person, 
neither maker nor payee, who places his 
name on the back of a promissory note 
before delivery. Section 114 of the new 
law makes him liable as iadorser in ac- 
cordance with certain rules therein stat- 
ed. Previously in New York and Con- 
necticut such a party was contingently 
liable as indorser, but in Florida he has 
been held a joint and several maker,§ 
and in Colorado a joint maker or surety. || 

In Colorado and Florida, therefore, 
the liability of such a party is changed 
from absolute to contingent; and while in 
these two states demand and notice of 
dishonor were not formerly necessary, 
they now become so, as has always been 
the case in New York and Connecticut. 
Colorado and Florida bankers will, 


Parker v. Stroud, 98 N. Y. 379. 
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therefore, note this important changein 
the laws of their respective states, and 
the necessity hereafter of demand and 
notice of dishonor to preserve the liabil- 
ity of an irregular indorser of a promis— 
sory note. 


PRE EXISTING DEBT A VALUABLE CONSID— 
ERATION. 


By Section 51 of the new law, an an- 
tecedent or pre-existing debt constitutes 
value and this makes an important 
change in the law of New York where 
the rule established by the decisions has 
been that the holder of negotiable paper 
transferred as collateral security for an 
antecedent deb:, is not a holder for 
for value. Henceforth, therefore, New 
Yorkers will note the establishment of 
the new rule that a creditor who ac- 
quires a negotiable note in payment of 
or as security for, a pre existing debt, 
is a holder for value and can collect the 
note free from equities between the ori- 
ginal parties thereto, This has always 
been the rule in Connecticut as well as 
in the Supreme Court of the United 
States and in many other states; while 
some states followed New York The 
conflict of law between the federal and 
New York courts on this point was often 
illustrated by cases where recovery 
would be decreed on a promissory note 
if suit could be brought thereon in the 
federal courts, whereas the same state 
of facts in the New York courts would 
result in non-suit; hence the choice of 
tribunals often became an important 
consideration with the New York bank- 
er, or his attorney. Such an incongru- 
ous situation is now happily done away 
with. 

MATURITY AND HOLIDAYS. 


Section 145 of the law provides as fol- 
lows: 

“Every negotiabie instrument is pay—- 
able at the time fixed therein without 
grace. When the day of maturity falls 
on Sunday or a holiday, the instrument 
is payable on the next succeeding busi- 
ness day. Instruments falling due on 
Saturday are to be presented for pay- 


Melton v. Brown, 25 Fla. 46:. 
Good v. Mart!n, 1 Col. 168; Fisk v. Reser, 19 Col. 94. 
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ment on the next succeeding business 
day except that instruments payable on 
demand may, at the option of the hold- 
er, be presented for payment before 12 
o’clock noon on Saturday when that en- 
tire day is not a holiday,” 

Under the prior law of N. Y. there 
was no grace, and instruments falling 
due on holidays were payable on the 
succeeding day. Under the new law all 
paper maturing on Saturday must be 
presented the next business day, except 
only demand paper which it is optional 
to present before 12 o'clock. 

In Connecticut, grace was abolished 
by Chap. 41 of the Laws of 1895 which 
enactment also make paper falling due 
on holidays payable on the succeeding 
day. By Chapter 221 of the laws of 
1897, approved June g, 1897, Saturday 
afternoon was made a holiday for bank- 
ing purposes and the acceptance and 
maturity of negotiable instruments. The 
above section constitutes Section 85 of 
the Connecticut law, 

In Florida, the prior law allowed 
grace, made paper maturing on holidays 
presentable and payable on the preceding 


day; and no Saturday half-holiday ex- 


isted. The above section, therefore, 
{which is also Section 85 of the Florida 
law), would seem to make the following 
changes in Florida: 

1. Grace abolished ; 

2. Maturity changed from preceding 
to succeeding day; 

3. Saturday, so far as maturity of ne- 
gotiable instruments concerned, madea 
holiday, permitting presentment of de- 
mand paper before 12 o'clock. 

In Colorado, prior to the enactment 
of the Negotiable Instruments Law, 
grace was allowed except on sight drafts 
and checks on banks; paper maturing 
on holidays was payable on the preceding 
day; and in cities of 100,000 population 
and over, Saturday afternoons in June, 
July and August was a public holiday, 
presentment of paper to be made before 
12 o'clock, but for the purpose of hold- 
ing parties liable demand and protest 
being permitted on the next succeeding 
business day. 

The Colorado: ‘‘maturity” section of 
the Negotiable Instruments Law differs 
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from the section identically enacted in 
New York, Connecticut and Florida, 
being as follows: 


Sec. 85. Every negotiable instrument 
is payable at the time fixed therein 
without grace, When the day of ma- 
turity falls upon Sunday or a holiday 
the instrument is payable upon the next 
succeeding business day. Instruments 
falling due on any day, in any place, 
where any part of said day is a holiday, 
are to be presented for payment on the 
next succeeding business day, except an 
instrument payable on demand may, at 
the option of the holder, be presented 
for payment during reasonable hours of 
the part of such day which is not a holi- 
day, 

The change wrought in Colorado by 
this section would seem to be: 


1. Grace abolished; 


2. Maturity changed from preceding 
to succeeding; 

3. At places and times where and 
when Saturday is a half holiday, allow- 
ing presentment of demand paper before 
12 o'clock and postponing maturity of 
other paper to succeeding business 
day. 

OTHER CHANGES. 


Among other changes that may be 
briefly noted, is that of section 25 that 
negotiability is not affected because the 
instrument bears a seal. The common 
law rule was, that a seal destroyed 
negotiability. There has been more or 
less deviation from this rule, judicial 
and statutory, in some of the states. 
The new law clears up the point wher- 
ever enacted. 

Another apparent change in the com- 
mon law as generally understood, is the 
provision (Sec. 27, Sub. 5) that a nego- 
tiable instrument may be made payable 
to one or some of several payees. At 
common law a note payable to A, or to 
B, was generally regarded not nego- 
tiable because payable to either, only on 
the contingency of not having been paid 
to the other, There were, however, cer- 
tain opposing decisions that a note 
payable in the alternative might be sued 
upon by either of the payees, 





A BANK CREDIT BUREAU 


IS A CREDIT BUREAU, OR BUREAU OF INFORMATION TO PRE- 
VENT LOSSES FROM BAD DEBTS, FEASIBLE AMONG BANKS? 
Brief discussions by bankers of the paper read by >y John H, Leathers, of Louisville, Ky., before the American 


Bankers’ Association, Detroit, and published inthe August Journal, contributed to the Journal at the 
request of the Editor. 


The paper read before the late con- 
vention of the American Bankers’ Asso— 
ciation at Detroit, by Mr. John H. 
Leathers, in which he submitted a plan 
for the more safely loaning between 
banks, by having the association under- 
take the establishment of a ‘‘Credit 
Bureau” invites attention, 

Admitting much that the gentleman 
presents in regard tothe present danger- 
ous practice, this, not unlike other 
customs that prevail with the great 
majority of banks, can be more readily 
pointed out, acknowledged wrong, than 
remedied. 

Competition in banking has, during 
the present generation, 
since the enactment of the National 
Bank Act, so changed the methods of 
business, not only of banks, but of their 
customers as well, that the hazards of 
banking have greatly increased, with 
consequent loss. 

Our widespread country with its di- 
versity of interests, is such that it seems 
impracticable, if not impossible, to cor- 
rect the evils which we all know exist, 
and the subject under consideration is 
but one of the misfortunes that should 
be, if could be, overcome. 

The innumerable small country banks 
managed by inexperienced, if not spec- 
ulating officers, whose business in its 
very nature and surroundings is in strik- 
ing contrast with that of our commercial 
cities, would seem to forbid anything in 
the line suggested to attempt. 

Not by reason or fear of its publicity 
to the disinterested, but becauset e 


and especially 


system of general credits throughout 
has become too extensive—too scattered 
and ingeniously distributed by the debt- 
or class, to correctly judge of one’s 
financial ability and integrity of character, 
by their accredited “standing”, as be- 
lieved and reported, Witness the larg. 
est failures, how previously ‘‘reported” 
by the great commercial agencies, how 
misguiding and deceptive, notwith- 
standing the care and expense given to 
gain the information Had less reliance 
been placed in these reports and more 
individual scrutiny been exercised, the 
commercial class would have suffered 
less and I sometimes think these ‘‘com—- 
mercial reports” are of doubtful benefit. 
So with the dependence placed upon a 
“credit bureau.” 

In the rediscounting of bills for banks 
or direct loans on collateral, the object— 
ion consists in the impossibility of the 
lending bank’s knowing the character of 
the paper offered, beyond that repres- 
ented by the borrowing bank, as instan- 
ced this month in the case of a small 
country banker borrowing of several 
banks upon forged and worthless pa— 
per—ostensibly ‘business paper’’—made 
by the cashier who pocketed the funds 
and fled. 

We must take the responsibility of 
risks, and without the aid of a bureau 
acting for and between banks. 

N. B. Van Syke. 

Madison, Wis. Sept. 6, 1897. 


We are lending money constantly to 
banks throughout the United States, as 
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well as entrusting them with our col- 
lections. It would be a great conven- 
ience if we could send to some credit 
bureau and obtain reliable information 
as to our safety in doing the business. 
I do not think it would be sufficient, 
however, as Mr, Leathers suggests, to 
ascertain merely the indebtedness for 
borrowed money that the bank concern- 
ing which we inquire might have; it 
would be necessary, also, to have the 
other general information concerning 
the nature of their assets, and the 
management of their business. In the 
case of National Banks, their sworn re- 
ports show the amount of bills payable 
and bills-rediscounted, and copies of 
the published reports we can require 
from our dealers. But there are other 
questions involved, which are not 
answered by the published reports, and 
I contess that I do not see how any. 
Credit Bureau of the American Bankers’ 
Association could have sufficient author- 
ity to make such private investigations 
as would give us the information we 
need, In other words, I do not believe 
that such a bureau as Mr. Leathers 
suggests is feasible, however desirable 
it would be. 
Very truly yours, 
F. B, SCHENCK, Pres. 
New York, Sept. 9, 1897. 


I have read with interest the paper of 
Mr. Leathers published in your August 
number, on a ‘‘Bank Credit Bureau.” 

There is an evident necessity for a 
department of this kind, and one which 
would be properly organized and admin- 
istered would be of immense advantage 
to the business interests of the country. 
It has always been my conviction that 
the American Bankers’ Association could 
cevelop certain lin s of practical opera- 
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tion which would include the protective 
features which are now being so success- 
fully carried on, together with Fidelity 
Insurance and Insurance against Loss 
upon Valuables Transmitted by Mail; 
also a Credit Bureau, which should, 
however, be more comprehensive than 
that which has been suggested by Mr. 
Leathers. 

Without attempting to criticise in 
detail the plan which he has outlined, 
which, as he states, is not fully matured, 
it appears that the plan contemplates 
much that could be usefully employed, 
and undoubtedly could be made to 
operate. 

My own suggestion would be that 
there should be organized by the 
American Bankers’ Association a corpor- 
ation called *‘The American Bankers’ 
Protective Association”, and which 
should have for its purposes all the 
objects above stated, nemely: 

Protection and Insurance against loss 
by burglary and forgery; 

Fidelity Insurance; 

Insurance of Valuables Transmitted 
by Mail or otherwise; 

A Credit Bureau through which bank- 
could obtain reliable 
concerning the responsibility and stand- 


ers information 
ing of not only banks and bankers, but 
of other business houses. 

In my judgment it would be found 
that an association of this kind would be 
of enormous value to its members and 
would result in saving thousands of 
dollars to the banks of the country, not 
alone in the reduced cost of insurance, 
(for which they are now paying large 
sums of money) but in the freedom from 
losses which would result from having 
proper protection against criminal class- 
es, and the assurance of reliable inform- 
ation concerning their clients. 

At the present writing I have not time 
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to fully elaborate the plan of operation 
of such an organization, but from my 
study of the question, I am satisfied 
that it is practicable and desirable. 
Yours very truly, 
Joun J. P. ODELL. 
Chicago, Sept, 13, 1897. 


The address delivered by J.H. Leathers 
before the American Bankers’ Associa- 
tion in convention assembled in Detroit, 
Mich,, last month is a valuable contri- 
bution to Banking Literature and worthy 
of publication in the August number of 
your excellent JoURNAL. 

The question to which Mr, Leathers’ 
address is in part an answer is as follows: 
“Is a Credit Bureau or Bureau of Inform- 
ation to prevent losses from bad debts, 
feasible among Banks?” 

He answers it partially because he 
confines himself to prevention of loss 
from bad debts exclusively by Banks to 
Banks. 

He proposes as a safeguard against 
loss in this direction the establishment 
of a Bureau of Information by the 
American Bankers’ Association to be 
known as the “Bankers’ Credit Liability 
Association of the United States,” and 
the modus operandi of its work is in detail 
set forth in eleven divisions, fully 
described in Mr, Leathers’ article pub- 
lished in your JOURNAL, 

It is questionable whether it would be 
wise for the American Bankers’ Asso- 
ciation to undertake such work, and 
whether it is a proper work for them to 
undertake. 

But waiving this point, it is probable 
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that such a Bureau efficiently organized 
would be vastly valuable to Banks 
extending creditto Banks and to the 
borrowing Banks as well. 

Mr, Leathers’ plan does not include 
Commercial borrowers, especially the 
large aggregate in amount of paper 
purchased by Banks from Brokers, 

If the Banks of the larger cities, New 
York, Chicago, Boston, Ph:ladelphia, 
Baltimore and others would unite in the 
establishment of a Credit Bureau to be 
located in New York City, or such other 
City as they might select, such Bureau 
could keep a record of outstanding 
paper and its character and financial 
strength,—information to be given to 
any member asto the aggregate amount 
and character of each, without disclos—- 
ing the names of holders. 

A similar plan is said to be in opera- 
tion by several Banks in one of the large 
cities and has been, it is reported, a 
great success. 


Yours truly, 
Eucene H. Putwen, 
New York Sept, 21, 1897. 


Note.—The Editor also begs to ac- 
knowledge receipt from Mr. James G. 


Cannon, vice president of the Fourth 
National Bank, New York, of a pamph- 
let containing Mr. Cannon's address at 
one of the group meetings of the New 
York State Bankers’ Association, upon 
the subject of establishing a bureau of 
information for the benefit of banks, 
publication of which will be made in the 
next Journal. 
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SILAS BELDEN DUTCHER. 


A representative citizen, as well as a leading 
financier and man of affairs, Silas B. Dutcher, 
president of the Hamilton Trust Company of 
Brooklyn, is a prominent figure not only in the 
financial and business world but also among 
that class who are politically identified with the 
affairs of city, state and nation. 

Born July 12th, 1829, at Springfield, Otsego 
County, N. Y., and with what little education 
could be derived from attendance at the district 
school and one term at Cazenovia Seminary, Mr. 
Dutcher began his battle with life, at the age of 
16, by teaching school winters and working on 
a farm the rest of the year. This line of em- 
ployment he continued until 22 years old, 
During the three following years he was en- 


Sitas BELDEN DUTCHER,. 


gaged as foreman in railroad construction and 
as station agent and conductor in operating 
railroads. 

In 1855,Mr. Dutcher came to New York City, 
where he laid the foundation of a successful 
business career. He at once engaged in mer- 
cantile business which he carried on success- 
fully for thirteen years and until the close of 
1868 when he accepted the position of Super- 
visor of Internal Revenue, which he held for 
four years. During his incumbency of this 
office. in 1870, he accepted, contrary to his own 
wishes, the nomination for Congress against 
Thomas K nsella, and although defeated, the 
majority was about 4.000 less than at the pre- 
vious election, In 1872, Mr. Dutcher resigned 
his position as Supervisor of Internal Revenue 
to accept the office of U.S. Pension Agent and 
in 1875 he resigned the pension agency to accept 
a responsible position with one of the large life 
insurance companies. In 1877, he was ap- 


pointed Appraiser of the Port of New York 
which place he held until appointed Superin- 
tendent of Public works in January 18£0, which 
latter position he occupied tor three years. 

President Arthur afterwards tendered him the 
commissionership of Internal Revenue but Mr. 
Dutcher declined, giving as a reason that he 
must devote his time and energy to business 
that would enable him to support and educate 
hls children better than the salary of any office 
would permit him to do. Soon after this, he 
was elected president of the Union Dime Sav- 
ings Institution of which he had been a trus'ee 
since its organization in 1859. He remained 
president of that institution until called to the 
presidency of the Hamilton Trust Company of 
Brooklyn, which position he still holds. 

Mr. Dutcher has always taken an active in- 
terest in politics. In 1848, even before reaching 
his majority, he took the stump for General 
Taylor, and ever since the organization of the 
Republican party in 1856, has been one of its 
most active workers and supporters. In 1858- 
1859 he was president of the Young Men’s Re- 
publican Committee; in 1860, president of the 
Wide Awake Organization, New York City. In 
1860, he was elected Supervisor of the County 
of New York to succeed Hon. John A. Kennedy 
who was then appointed Superintendent of 
Police. The office of Supervisor of the County 
he resigned in the Fall of 1861, when he re- 
moved to Brooklyn. He was president of the 
Republican County Committee of Kings County 
for four years, and several years a member of 
the State Committee. In 1876 he was Chairman 
of the Executive Committee. Mr. Dutcher was 
for several years a member of the Brooklyn 
Board of Education and has always taken a 
great interest in public schools. His last official 
position was as a member of the Commission 
for framing a Charter for Greater New York. 
He had been an ardent consolidationist for 
thirty-five years. Mr. Dutcher was never an 
applicant for any office that he was appointed to. 


The Hamilton Trust Company of which Silas 
B. Dutcher is president, opened for business 
June 8th 1891 and is located at 191 Montague 


St., Brooklyn, New York. It has a capital of 
$500,000, surplus and undivided profis of 
$527,000 and deposits $4,261,000. It has assets 
of five and a third million dollars, two and one- 
half million of which are invested in loans on 
collateral, $1,400,000 in United States, Brooklyn 
and other bonds and stocks, and $663,000 in 
bonds and mortgages. The company carries 
a cash reserve of three-quarters of a million 
dollars. , 

In a comparative statement of the earnings of 
the eight trust companies of Brooklyn published 
by the Brooklyn Eagle on July 11th 1597, the 
Hamilton Trust Company is shown to rank 
first in the matter of percentage of money 
earned to capital and surplus employed. 





BOOKKEEPING, 


BOOK-KEEPING. 
A COURSE OF LECTURES ON BOOKKEEPING, WITH SPECIAL REFERENCE TO JOINT STOCK 
COMPANIES, 


The fifth of a series of 6 lectures on “Bookkeeping” delivered at a meeting of the members of the Institute of 
Secretaries, held Wednesday, March 3, 1897, at Winchester House, London, by Mr. Lawrence R. Dicksee, F.C.A- 


The various matters to which I pro- 
pose to direct your attention to-night 
are at once some of the most interesting 
in connection with the accounts of joint- 
stock companies, and at the same time 
those which peculiarly relate to compan- 
ies and to them alone. Shortly stated, 
they are the various points which arise 
in connection with the allotment of 
shares and debentures, and any subse- 
quent entries which may be necessary 
in connection with the increase or re- 
duction of these issues, 

Dealing first of all with applications, 
it is usual in the case of a company of 
any magnitude, to employ the auditors 
to carry through the necessary work up 
to the point of the allotment of shares; 
but. all the same, [ have thought it de- 
sirable in my course of lectures to take 
a somewhat higher ground, and as faras 
possible prepare you for doing the whole 
of the work that might fall to a company 
secretary, and not merely that which is 
ordinarily deputed to him on account of 
his perhaps somewhat limited experi- 
ence. We will, therefore, deal with the 
subject absolutely from the beginning, 
and although in many cases it may be 
that you will never be required to un- 
dertake any work in connection with an 
allotment, yet,on the other hand, you can 
do no harm by knowing how this work 
has to be performed. 

The ordinary procedure, of course, is 
for the prospectuses to be issued contain- 
ing the form of application for shares. 
I need not now trouble you with the 
precise nature of this form, beyond 


Stating in general terms that it is 
a definite undertaking, upon the part 
of the person signing it, to acceptan al- 
lotment of shares up to the number 
stated in that form, or any less number 
that may be allotted, and that it is bind- 
ing upon the applicant unless he has 
withdrawn his application previous to 
the allotment being actually made. 
These application forms have of course 
to be arranged and tabulated in proper 
form for the directors, so that they may 
be saved trouble when they meet to de- 
cide upon an allotment, and may, fur- 
ther, be in a position to really under- 
stand theeffect of what they are doing. 
Here, again, we find an instance of the 
utility of tabular bookkeeping. The 
various application forms, as they come 
in, are entered up upon sheets in a form 
somewhat similar to that which is now 
before you. 

A separate sheet (or sheets) is em- 
ployed for each letter, so that the appli- 
cations are, from the first, automatically 
sorted into alphabetical order; and, 
where subscriptions are invited for more 
than one class of share, it is best to em- 
ploy separate application forms, printed 
on different colored paper, and to keep 
the applications and allotment sheets for 
the two sets quite distinct. 

Eveatually, when the whole of the al- 
lotment has been completed, these sheets 
will be bound up in a book, and form a 
permanent record; but in the meantime 
it is a great convenience that they should 
be loose, as it is then possible to put a 
larger number of assistants upon the 
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work. This question of dividing the la- 

bor is avery important one,inasmuch as be i he 
it is the usual thing for the subscription “403 par] o1eys 
list to be closed at 4 o’clock one day,and a 
it is then necessary that the applications 
and allotment sheets should be ready for 
the directors probably at an early hour 
on the following morning; so that, even 
when the best possible means of econo- 
mising time are employed, it is often 
necessary to make an all-night job of 
this preparation for allotment. (See 
Form 1.) 

Upon the form of Applications and 
Allotments Sheet which is before you 
you will see that upon theleft hand side 
of the page are columns for all the vari- 
ous particulars which it is necessary to 
put before the directors in order to en- 
able them to arrive at a conclusion upon 
the subject, viz.: the name, address and 
occupation of the applicant, the number 
of shares that he has applied for, and 
the amount which he has deposited 
thereon. I need hardly mention to you 
that the occupation of the applicant has 
a material bearing upon the matter in 
many classes of companies, because, 
other things being equal, it is always de- 
sirable to include upon the register of 
members as many persons as possible 
who are interested in the trade, so that 
they may be induced to influence busi- 
ness. 

You will see that the next column in 
the form is headed ‘‘Proposed Allot- 
ment.” This column will usually be 
found of considerable utility; it is filled 
in by the secretary (or by the person re- 
sponsible for the preparation of these 
forms) asa rough guide to the board 
upon the course which they should pur- 
sue, It is, of course, not filled in until 
the list has been closed, although the wonvorddy 
various sheets are, of course, being pre- < a - 
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tions come in; but after the list has been 
closed and the number of applicaticns 
ascertained, it is very desirable (in the 
event of there being an over-subscription) 
that someone who is able to bring acer- 
tain amount of intelligence to bear upon 
the subject should look through the ap- 
plications, with a view to throwing out 
those which may appear to be undesir- 
able, either because they seem to come 
from competitors (who might be un- 
desirable members of the proposed com- 
pany), or because the applications are 
for a very small number of shares,which, 
in the event of an over subscription, are 
naturally the first to be crowded out. It 
does not, of course, by any means neces- 
sarily follow that the figures contained 
in this column will correspond with the 
actual decision of the directors when 
they come to consider the matter later 
on; but, nevertheless, it is a useful 
guide to them, and is merely intended 
as such, It is the column headed **Num- 
ber of Shares Allotted” that is the actual 
result of the directors’ deliberations. 

The allotment, I need hardly remind 
you, is made by the directors by resolu- 
tion. It is particularly desirable that 
this resolution should be in due form, 
and therefore, although strictly speak- 
ing, it is a legal matter, I trust that I 
shall not be considered as going beyond 
the province of my present course of 
lectures if I suggest to you a form of 
wording for a resolution of directors 
covering an allotment of shares. The 
form which I would suggest is as fol- 
lows:— 

‘‘The secretary reported that in re- 
sponse to the advertisement of the pros- 
pectus, offering 100,000 preference shares 
and 100,000 ordinary shares of #1 each 
for subscription, applications had been 
received, as appeared by the Applica- 
tions and Allotments Book, for 162,500 
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preference shares and 108,510 ordinary 
shares, and that the subscription list 
was closed at 4 p.m. on the 3d Decem- 
ber 1896. Resolved, that 100,000 pref- 
erence shares of £1 each and 100,009 
ordinary shares of “1 each be and are 
hereby allotted to the applicants in ac- 
cordance with the number of shares ap- 
pearing in the allotment columns of the 
Applications and Allotments Book, The 
secretary was instructed to prepare and 
issue the necessary allotment letters and 
letters of regret forthwith, and to draw 
checks for the return of application 
money where necessary.” 

Now that we have got as far as this, 
it is desirable that we should revert for 
a moment to a somewhat antecedent 
period and consider the actual entries 
which it will be desirable should be con- 
tained in the books of the company. 

In the first place, I should like to 
point out to you that it isa great saving 
of time for all defai/s in connection with 
the share capital account to be recorded 
only in the Share Books; but, on the 
other hand, it is very desirable that we 
should be in possession of a means of 
readily ascertaining that the entries in 
the Share Books are absolutely correct. 
Here the principle of the adjustment ac- 
count helps us vastly. I shall therefore 
ask you to consider the Share Ledger as 
a ‘‘departmental” ledger, in exactly the 
same way as the Sold Ledger or the 
Bought Ledger might be, but at the 
same time to remember that the Private 
Ledger will contain accounts which are 
virtually adjustment accounts summariz- 
ing the entries in the Share Ledger and 
testing the accuracy of these entries. It 
is a question of expediency as to wheth- 
er or not there should be more than one 
adjustment account. Unless the num- 
ber of shareholders is very large, prob- 
ably one account, called ‘‘Shareholders’ 
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Account” will be quite sufficient; but, 
in the event of the company being of 
considerable magnitude, it is desirable 
that the adjustment account should be 
subdivided into *‘Applications and Al- 
lotments Account,” ‘‘First Call Ac- 
count,” ‘Second Call Account,” &c. 
This, however is a matter of detail 
which I need not dwell upon at any 
great length. The main point is this: 
When the applications come in they are 
accompanied by a deposit, and the ap- 
plication form and the deposit are both 
left at the company’s bankers, who re- 
cord the entry of the deposit in the com- 
pany’s pass book. Usually there is a 
separate pass book for this particular 
purpose alone, but sometimes there is 


only one bank account, In any case,the 


bank, in due course, hands over the ap- 
plication forms to the company; and, in 
addition to their being entered up in 
the Applications and Allotments Book, 


which I have already dealt with in de- 
tail, the cash paid to the company’s 
bankers has, of course, to be entered up 
in the company’s cash book. It may be 
thought desirable to enter the amounts 
in detail in an inner column on the debit 
side of the private ledger (or general 
cash book), or it may be found conveni- 
ent—and in the case of a large company 
no doubt will be found necessary—for a 
separate Share Cash Book or Share 
Cash Books to be kept, in which these 
details are entered and the daily or 
weekly totals transferred to the general 
cash book. The principle in either case 
will be the same, viz., that the details 
will be posted to the credit of the vari- 
ous applicants upon the Applications 
and Allotments Book in the columns 
which you see are available for that pur- 
pose, while the totals of the daily or 
weekly receipts in respect of applica- 
tions, &c. will be posted to the credit of 
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the shareholders’ account (or the appli- 
cations and allotments account, as the 
case may be) in the private ledger. 
When the allotment has been decided 
upon and the amount due thereunder 
paid, the Applications and Allotments 
Sheets can of course be readily filled up, 
and I[ think that a careful study of the 
form will enable you to readily perceive 
how the balances which have to be trans- 
ferred to the Share Ledger itself are ar- 
rived at. A form of ruling for a Share 
Ledger will be found on the papers be- 
fore you. (See Form 2.) 

Some forms of Share Ledger show 
preference and ordinary shares upon a 
single opening, but it will usually be 
found desirable to have separate Share 
Ledgers for preference shares and ordi- 
nary shares, This, however, is a matter 
of detail and individual convenience. 

Now, in order to complete the agree- 
ment between our adjustment account 
and the Share Ledger it is necessary 
that we should make corresponding en- 
tries in the Private Ledger for all those 
appearing in the Share Ledger. These 
entries will be passed through the Jour- 
nal, the principle being that the share- 
holders’ account (or the application and 
allotments account, as the case may be) 
is debited with the amount due on al- 
lotment in respect of such allotment, 
while the share capital accounts (one of 
which must be opened in respect of each 
different class of shares) are credited 
with the actual amount due on allotment 
in respect of the number of shares allot- 
ted in each individual case. I have not 
thought it desirable or necessary to put 
before you the actual form of these en- 
tries, inasmuch as they are perfectly 
straightforward, but I hope that you 
will be able to follow me from this short 
statement of what has to be done. In 
order, however to make the point a little 
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clearer, I should like to point out to you 
these two facts:— 

(1) That the balance of the share 
capital account (or of each share capi- 
tal account, if there is more than one) 
should at any time correspond with 
the actual amount called up in respect 
of that class of shares. 

(2) The shareholders’ account, if it 
shows a debit balance, will indicate 
the amount of calls unpaid by share- 
holders, less the amounts of deposits 
received from applicants, which are to 
be returned by reason of allotments 
not having been made. If it shows 
a credit balance,it must be because the 
latter exceed the former; but this, of 
course, is extremely unlikely, unless 
the prospectus prescribes that the 
amount of the deposits with applica- 
tions shall be the full amount due 
upon allotment, 

I have now to deal with subsequent 


“calls” upon shares which have already 


been allotted. Some Applications and 
Allotments Books provide further addi- 
tional columns for these calls to be re- 
corded in tabular form, and for payment 
of the amount due to be also entered 
therein; but this seems to me to be a 
mistake, inasmuch as it delays the open- 
ing of the Share Ledger, which is very 
undesirable in most cases. The course 
which I prefer to adopt is to have a 
separate ‘‘Calls Book” which, for all 
practical purposes, is an ordinary day 
book. The details recorded in this Calls 
Book are posted to the right-hand page 
of the Share Ledger whenever a call is 
made; and at the same time a Journal 
entry is recorded, crediting share capital 
account with the amount of such call, 
and debiting the shareholders’ account 
therewith. If the number of sharehoild- 
ers is large, and there is any consider- 
able amount of arrears upon the appli- 
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cations and allotments account, however, 
it is desirable that the debit of the call 
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should be passed to another account, so 
that these two matters may be kept dis- 
tinct, and then the new account will be 
opened called ‘‘First Call Account,” or 
“Second Call Account,” as the case may 
be, to which the amount of the call will 
be debited, and against this account will 
be posted the daily or weekly totals of the 
sums of cash received from shareholders 
in payment of calls. The result in either 
case is the same, viz., that if a list of 
balances is extracted from the Share 
Ledger, showing the amount due upon 
allotment or upon calls, the total of such 
list should at any time agree with the 
corresponding adjustment account in the 
private ledger. 

Passing on to the question of transfers 
I should like to point out to you that, 
although in itself a most important mat- 
ter, the question of transfers is relatively 
unimportant, in the sense that it in no 
way affects the financial position of the 
company; it is merely a registration of 
a change of the ownership of certain 
shares, and, therefore, does not affect 
the financial books. It does, however, 
affect the Share Ledger, and the proper 
entry will be, of course, to debit the 
transferor with the amount of the shares 
transferred, and to open a new account 
in the name of the transferee, crediting 
him with the amount. These entries 
are passed through a journal, called the 
‘*Transfer Journal,” which is only used 
in connection with the Share Ledger; it 
does not deal with money as such, but 
merely records the particulars of the 
shares transferred. 

The next point I have to deal with is 
the ‘‘forfeiture of shares.” As you are 
no doubt aware, most articles of associ- 
ation provide that if any call is in arrear 
for a certain number of days after due 
notice has been given to the shareholder, 
it is competent for the directors, by 
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resolution, to declare those shares for— 
feited to the company, without prejudice 
to any rights that the company may 
have against the shareholder in respect 
of such calls. I may mention, however, 
that it is desirable that the resolution 
should explicitly state that the required 
notice has been given and not complied 
with, and that shares Nos... , standing 
in the name of 
hereby forfeited. There are various 
methods of dealing with the entry of 
forfeitures in the books, but the one 
which I would suggest to you as being 
the best and simplest is as follows:— 

In the Share Ledger, by means of the 
Transfer Journal, transfer the shares in 
question to the ‘Forfeited Shares Ac- 
count.”” When resold, transfer them 
from this account to the account of the 
purchaser in the usual way. Inthe Gen- 
eral or Private Ledger pass, by means 
of the Journal, an entry debiting the 
share capital account, and crediting 
‘*Forfeited Shares Account” with the 
amount paid up upon those forfeited 
shares, Until the shares are re-issued, 
the balance of the forfeited shares ac- 
count should be separately stated upon 
the liabilities side of the balance sheet; 
but when the shares have again been 
disposed of the balance of the forfeited 
shares account may, if thought fit, be 
credited to reserve fund or the profit 
and loss account. Directors may, how- 
ever, re-issue such shares at a discount, 
not exceeding the amount originally 
paid up thereon, and when advantage is 
taken of this power the amount of such 
discount must be made good to share 
capital account out of forfeited shares 
account, 

You are no doubt well aware that its 
shares cannot legally be issued at a dis- 
count, but they can be (and sometimes 
are) issued at a premium. When this is 


... be and are 
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so, the prospectus invariably states the 
amount of the premium at which they 
are issued, and which of the instalments 
payable are in respect of the premium, 
Almost the invariable practice is for the 
premium to be paid in advance, along 
with the first deposit; but whether this 
is SO or not the actual bookkeeping en- 
tries assume a very simple form. There 
is no occasion to record anything in con- 
nection with the premium in the Share 
Ledger. The Applications and Allot- 
ments Sheets will contain a separate 
column for the amount of the premium, 
as distinguished from the deposit, and 
the total of the premiums upon those 
shares which are allotted, will be trans- 
ferred from the credit of the sharehold- 
ers’ account (or the applications and 
allottments account as the case may be) 
to the credit of a ‘Premium on Shares 
Account,” or, perhaps more convenient- 
ly, direct to the credit of the reserve 


fund, which is the only place to which 
these premiums on shares can ultimately 
be properly taken, for undoubtedly they 
are not profits which are available for 
distribution among the shareholders, 
Now, everything I have said to youas 
yet will apply equally well to the issue 


of debentures instead of shares, It is 
true that the persons who apply for de- 
bentures do not place themselves in the 
position of being members of the com- 
pany; on the contrary, they merely lend 
the money upon certain terms, and in 
almost all cases they have as a security 
for the due repayment of these moneys 
a floating charge upon the undertaking, 
by virtue of which, under certain cir- 
cumstances provided for in the form of 
debenture, orin the trust deed, if there 
be one, it is competent for them to ap- 
ply to the court to appoint a receiver, 
who may take possession of the under- 
taking, when the ‘‘floating’”’ charge 
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“crystallizes” into a ‘‘fixed” charge,and 
they become entitled to the property 
which has passed into the hands of the 
receiver in preference to all other per- 
sons, 

In the meantime, the bookkeeping en- 
tries are practically identical with those 
which I have mentioned to you in re- 
spect of shares, the only real difference 
being that,unlike shares, it is quite com- 
petent for a company, if it thinks fit, to 
issue debentures at a discount; it is, 
therefore, necessary for us to consider 
what bookkeeping entries are necessary 
when this course is pursued, The posi- 
tion of affairs under these circumstances 
is really as follows: That if the entries 
have been passed through in the way 
which I have already described, then the 
credit balance of the debentures account 
in the Private Ledger will be for the 
nominal or face value of the debentures, 
and a corresponding amount will have 
been debited to the debenture holders’ 
account. If, therefore, the debenture 
holders have paid less than the face value 
for their bonds, it will naturally follow 
that this latter account will show a debit 
balance equel to the amount of discount 
allowed upon the issue, assuming that 
(except ia respect of the discount) all 
claims due from debenture holders have 
been paid in full. To correct this it is 
necessary to open an account in the Pri- 
vate Ledger called ‘‘Cost of Issue of 
Debentures Account,” and debit this 
with the amount of discount allowed, 
crediting the debenture holders’ account 
with a like amount, and so balancing 
the latter. 

Any commission paid, to underwrit- 
ers or otherwise, in respect of the issue 
of debentures, may also be debited to 
this account; which, unless the deben- 
tures are redeemable, may fairly be 
treated as an asset, and brought intothe 
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balance sheet by deducting it from the 
amount shown under the head of ‘*De- 
bentures” upon the liabilities side. When 
this course is pursued it is desirable, 
however, that the nominal amount of 
the debentures should also be stated, so 
that no one may be deceived upon the 
matter. 

In the case of redeemable debentures, 
however, it is necessary to remember 
that these debentures will no doubt be 
redeemable at par—that is to say, at a 
higher price than that which the com- 
pany received for them—and it will 
therefore then be necessary that the dif- 
ference between the two prices (which 1s 
a loss which will have to be borne by the 
company) should be provided for by 
a charge to profit and loss account, 
which may of course be spread over 
the term covered by the debentures 
issued. This same reserve for loss 
upon the redemption of the debentures 
must also be made, even if they have 
been issued at par, if they are afterwards 
redeemable at a higher price. 

The next point to which I should like 
to draw your attention is with regard to 
the necessary entries in the books when 
debentures are actually redeemed. In 
the Debenture Ledger it is desirable that 
a ‘‘Debentures Redeemed Account” 
should be opened, and, through the De- 
benture Transfer Journal,all redemptions 
should be transferred from the holders’ 
accounts to this account. In the finan- 
cial books of the company the cash paid 
upon the redemption of debentures 
should be posted to the debit of a ‘‘De- 
bentures Redeemed Account,” any pro- 
vision which it may be necessary to make 
against profit and loss, in the case of 
debentures being redeemed at a higher 
price than originally received for them, 
must also, of course, be credited to this 
account, and the balance should be peri- 
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odically transferred to the debit of the 
debentures account, thereby gradually 
reducing the amount to the credit of the 
latter, 

Turning back again to the issue of 
shares, I should like to call your atten- 
tion to the fact that Section 25 of the 
Companies Act, 1867, provides that 
‘*Every share in any company shall be 
deemed and taken to have been issued, 
and to be held subject to the payment of 
the whole amount thereof in cash, unless 
the same shall have been otherwise de- 
termined by contract duly made in wri- 
ting, and filed with the Registrar of 
Joint Stock Companies at or before the 
issue of such shares,” This clause is of 
considerable practical importance in 
view of the fact that in almost every case 
the vendors of an undertaking to a com- 
pany agree to take a certain number of 
‘*fully. paid” shares as part consideration 
of their purchase price, In respect of 
these fully paid up shares it is necessary 
that a contract in the terms of the above 
section should be filed at Somerset 
House with the registrar of Joint Stock 
Companies ‘‘at or before” the time of 
the allotment. Primarily, of course, it 
it is the duty of the company’s solicitor 
to see that these formalities are duly 
complied with, but, nevertheless, no 
harm can be done by the secretary in 
exercising a little independent super- 
vision upon the point. 

The actual entries in the books them- 
selves are comparatively simple, A Jour- 
nal entry will be required, debiting the 
vendor's and crediting the share capital 
account with the face value of the shares 
actually issued. These shares will or- 
dinarily be posted into the Share Ledger 
from an entry at the foot of the Appli- 
cations and Allotments Book,with a note 
to the effect that they have been issued 
as “fully paid.” . 
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Before going further I should like to 
point out to you that the Companies’ 
Act, 1862,requires that certain statistical 
books should be kept by every company 
registeredunderthat Act. There are no 
financial books prescribed,and therefore 
it is only indirectly that the point con- 
cerns us at the present time; but, for 
the sake of completeness, it seems desir- 
able that I should refer to it, These 
books are as follows: 

Register of Members, 

Annual list of Members and Sum- 

mary, 

Register of Mortgages, 

Minute Book, 
and, in the case of companies limited by 
guarantee, a Register of Directors and 
Managers. 

For the reason, however, that none of 
these books in any way affect the finan- 
cial accounts of the company, it is un- 
necessary for me to deal with them in 
detail here, beyond saying that, for prac- 
tical purposes, it is usual to provide that 
the Share Ledger shall contain such par- 
ticulars as are required to be contained 
in the Register of Members, so as to ob- 
viate the necessity for keeping a separ- 
ate register. 

The only other questions which I 
propose to deal with to night—and those 
very briefly—are with regard to the in. 
crease or reduction of a company’s cap- 
ital. Time does not permit me—nor 
does it appear to be otherwise necessary 
for me—to go into the legal aspect of 
these questions; I shall, therefore, con- 
fine myself merely to the bookkeeping 
entries. 

Upon the capital of a company being 
increased by the issue of new shares, the 
entries necessary in the books follow the 
ordinary course pursued upon the allot- 
ment of the original shares, and there is 
no difference whatever in the procedure. 
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But in the case of the reduction of a 
company’s capital, the procedure is that 
all the shares (or all the shares of a cer- 
tain class) are considered to be of a less 
value than was originally the case, and 
certain entries become necessary in the 
financial books to give effect to this con- 
sideration. These may be recorded as 
follows: In the Share Ledger, the sim- 
plest and most convenient way is to pro- 
cure a rubber stamp, briefly stating the 
effects of the resolution reducing the 
capital, and to impress it upon every 
page affected. The share certificates 
should also be called in and similarly 
stamped. In the General Ledger, note 
the reduction of the heading of the share 
capital account, and, if the reduction 
does not affect the paid-up capital, no 


further entry is required. If, however, 


the reduction has been made for the 
purpose of writing off a balance to the 
debit of profit and loss account,or profit 


and loss apportionment account, as it is 
sometimes called, then a Journal entry 
must be made, debiting share capital ac- 
count and crediting the first-named ac- 
count with the total amount of such re- 
duction of the paid up capital. 

Before closing my present lecture, I 
should like to point out to you that I am 
fully aware that I have only been ablein 
the time at our disposal to-night, to deal 
with this very wide subject in a most 
superficial manner; I have, however, 
endeavored to deal with those points 
which appear to be of the most impor— 
tance, and to leave either but slightly 
considered or entirely ignored those 
which are either of relative unimpor- 
tance or with which you will probably 
be already acquainted. Under the latter 
head I have included such points as the 
form of a call letter, the issue of certifi- 
cates to shareholders, and the registra- 
tion of transfers, All these, however, I 
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think you will agree with me, are points 
which do not strictly come under the 
category of bookkeeping; what I have 
endeavored to do is to deal as fully as 
the time at my disposal renders possible 
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with the questions of bookkeeping aris- 
ing out of the issue of shares and deben- 
tures, and I hope that upon these mat- 
ters I have been able to give you a fair 
dea of the best methods to adopt. 


— 


REPORT OF COMMITTEE ON FORMATION OF BUREAU OF 
EDUCATION. 


Made to the American Bankers’ Association in Convention at Detroit, Mich., August 1897. 


At a meeting of the Executive Coun- 
cil in March of this year, I presented to 
that body a suggestion that a Bureau of 
Information be formed, which should 
undertake to educate the people as to 
what is the true character and operation 
of banks in the community. 

I said, in substance, that if the bank- 
ers of the United States would establish 
a bureau and employ speakers to pre- 
sent the claims of the banks, properly, 
before the public, men who could in 
plain speech show the farmer and others 
that if the banks charge high for accom- 
modation it is the fault of the legisla- 
tion and not of the banks themselves, 
much of the present hostility which ex- 
ists against banks would be removed. 

In pursuance of this idea, the Council 
appointed a committee of three, con- 
sisting of Mr. Lowry, Mr. Hollister of 
Grand Rapids, and myself. 

The Committee have been at work, 
through correspondence, in furtherance 
of this idea, and are ready to report their 
approval of the undertaking, and have 
in hand the preparation of a pamphlet 
to be widely circulated by Banks and 
Savings Banks throughout the country, 
and also a plan for the organization of 
a Bureau of Speakers. The idea has 
met hearty approval from all sources, as 
far as the committee have heard. One 
authority, high in the financial-political 
world, writes: 


“It has often occurred to me that the 
Association could not do better than to 
devise some method of providing a sim- 
ple and not too prolix statement of the 
functions that a bank discharges in its 
relations to the welfare of the commun- 
ity in production, manufacture and ex- 
change of commodities, and see to it 
that this treatise is put into the hands of 
thousands, if not millions, of pecple, 
through local banks and bankers. There 
is, as you know, very great ignorance 
and very great prejudice concerning 
banks and a blind hostility which grows 
up out of a lack of apprehension of what 
the banker is and what he does. A large 
amount of money might, in my opinion, 
be profitably spent in doing this kind of 
missionary work, to the great advan- 
tage of the banking interests of the 
United States and to the welfare of the 
social whole.” 

The Honorable James H. Eckels, 
Comptroller of the Currency, has fre- 
quently, in his speeches and writings, 
emphasized this point. In an address 
delivered at Philadelphia in May he says: 

“Bitter opposition directed against 
aggregated capital in the shape of bank 
capital is a distinctive feature and a 
harmful one in American political life. 
It is not uttered against capital embark- 
ed in schemes for insurance. It finds 
no fault with capital embarked in many 
lines of trade and commerce, but it al- 
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ways finds utterance in the councils of 
many political parties in the form of pro- 
tests against banks. In more than one 
Presidential contest it has furnished a 
theme for the demagogue and charlatan 
to prate of despite full knowledge that 
the government has never been in finan- 
cial distress, in times either of war or 
peace, but that the banking institutions 
of the country have furnished it with the 
means of averting bankruptcy, distress 
and disaster.” 

The question for us to solve is how to 
get any publication we may issue into 
the hands of the public. It has been 
suggested that if the banks composing 
this Association would give the matter 
their consideration—and they certainly 
should—it would be the best way, as 
the list of members and all other data 
that is necessary is in the office of the 
Secretary; that when we agree as tothe 
kind of matter we wish published, the 
Secretary be requested to send it out 
through his office with such letters as 
the Committee may indicate over their 
own signatures. 

It has also been suggested that the 
larger savings banks would be glad to 
place the pamphlets or other reading 
matter in the pass books of their depos- 
itors, This would give an immense cir- 
culation. One savings bank in New 


York alone has 116,000 depositors, and 
the total number would run up into 
many hundred thousands. 

The ideas to be incorporated in this 
literature have been aptly suggested to 
the Committee by the President of one 
of the great savings banks of the coun- 


try. We take the liberty of quoting his 
suggestions in full, because they so fully 
embody the idea of the work which the 
Committee believes should be under- 
taken: 


‘*In the first place the articles eman- 
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ating from this Bureau should be written 
as simply as possible, so that they can 
be readily understood by the ordinary 
layman. 

‘Secondly, the reasons for establish- 
ing banks of deposit to facilitate the ex. 
change of commodities between indi- 
viduals should be clearly defined, so that 
the average workingman could under- 
stand the great advantage to him 
through the establishment of banks to 
overcome the old methods of barter and 
sale. 

‘“‘Then should be clearly shown the 
great benefit to the community from 
having capital invested in banks so that 
the merchant, the manufacturer and the 
builder could obtain accommodations 
for notes, giving the advantage of credit 
and enabling those people to carry on 
all sorts of enlarged business and more 
extended real estate operations, by 
which the mass of the community are 
able to find employment to a greater 
extent than they otherwise would be. 

‘*‘Then the functions of a savings bank 
would come in and form a strong argu- 
ment, and certainly a strong example 
how the savings of the laboring people, 
themselves, which, in a scattered condi- 
tion, are of little use, become, through 
the aggregation of deposits in savings 
banks a mighty power in the develop- 
ment of the industries of the country, 
and through which development the 
masses of the people are benefited. 

‘*This would naturally lead up to 
being able to show, through this, how 
the same forces which are put into 
operation by small depositors in savings 
banks operate through banks of deposit 
throughout the country. 

‘It should also be clearly shown, to 
my mind, that the true remedy for lack 
of bank capital does not lie in opposition 
to banks or banking facilities, but the 
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multiplication of same—that if the 
complaint is made that the rates of 
interest charged are too high, the best 
answer is, then add to the number of 
your banks and let competition bring 
the rate down, 

“Then there should be shown very 
clearly that capital does not precede, 
but follows, credit, and how important 
it is that the laws in each State should 
be those which protect capital, capital 
being always timid, and just so far as 
capital is protected, just so far credit is 
increased, and credit is increased and 
money flows freely into such parts of 
the country where good faith exists, and 
an honest disposition to protect capital 
is evinced by the population living in 
such section, for it is this that makes 
the banking system of Canada so solid 
and strong. Money loaned in the 
remotest parts of Canada is subject to 
the English law, and that law means 
protection without oppression.” 

As to the Bureau of Speakers, the 
Committee desire to quote a plan sug- 
gested by one of the most active and 
able of the practical workers in the last 
campaign: 

‘‘Letthe Committee appoint a General 
Secretary, whose duties are to consist, 

“First, of organizing in the several 
States, or through the State Associations, 
State Committees, subject to the Central 
Committee. 

‘Second, to secure for distribution 
such facts as may aid the people in 
coming to a clear understanding of the 
uses and operations of Banks. Facts so 
acquired to be presented to the people by 
pamphlets, and with the aid of speakers. 
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“Third, to supervise the distribution 
of such pamphlets, and to direct in a 
general way, the speakers in the field. 
The Secretary to speak himself as op- 
portunity offers and occasion requires. 
Also to keep a record of all work done 
by the several State Committees, and to 
prepare a report for the General Com- 
mittee when required. 

‘‘The expenses of the Central Com- 
mittee would consist, in the main, of 
printing, postage, and salary of the sec- 
retary. 

‘The Local Committees would be re- 
quired to meet the expense incident to 
the distribution of literature and the pay 
of the speakers, 

‘‘The Local Committees might be em. 
powered to elect the speakers for the 
territory under their supervision, with a 
view to enabling them to select men 
familiar with the localities and their es- 
pecial requirements, but would report 
all operations to the General Secretary, 
so keeping the whole movement under 
easy control.” 

The Committee will be ready in a 
short time with the first pamphlet to be 
issued, and if it should be the wiil of the 
Council to continue this or some other 
committee, the matter of a Bureau of 
Speakers can be taken up and tried, in 
a small way at first, and, if successful, 
can be gradually developed. 


Respectfully submitted, 


(Signed) WM, C. CORNWELL, 
ROBERT J. LOWRY, 
HARVEY J. HOLLISTER, 

Committee. 
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BANKING LAW. 


ais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they disclose are likewise worthy thecareful attention and study of the merchant 


the depositor, and the bank student seeking advancement. Furtherinformation regarding any case publishe 
herein, will be furnished on application. 


DEMAND NOTE. 


PRESENTMENT IN REASONABLE TIME—FORBEARANCE TO MAKER—BANK’S OBLIGATION 
TO APPLY MAKER'S DEPOSIT IN PART PAYMENT—BANK’S LIEN ON COL= 
LATERAL OF INDORSER PLEDGED FOR PRIOR DEBT, 


INDORSER’S LIABILITY ON 


Bacon’s Administrator v. Bacon’s Trustees, Supreme Court of Appeals of Virginia, June 17, 1897. 


In a proceeding to ascertain the liability of an indorser’s estate upon certain demand notes 
held by a bank which were not presented to the maker for payment until two and more years after 
their execution, according to the date ot each note, and also some time after the indorser’s death 

Held: 1. A negotiable note payable on demand must be presented for payment within a reas- 
onable time in order to charge the indorser; butin determining what is a reasonable time, all the 
circumstances of the case must be considered, Under the facts of the present case, the notes were 
presented within a reasonable time. 

2. There was no such indulgence or forbearance by the bank to the maker, as would discharge 
the indorser from liability. 

3. When a note held by a bank becomes due and the maker has not sufficient funds on depos- 
it to satisfy it in full, the bank is not obliged to appropriate the deposit in partial payment of the 
note, and its failure so to do will not release the indorser. 

4. Where securities are pledged to a bank as collateral for a particular debt, the bank has no 
lien upon such securities for the payment of other debts of the pledgor, in the absence of an agree- 
ment between the parties to that effect. Whether the facts in the particular case are sufficient to 
establish such agreement, the court is equally divided; hence the decree of the court in the affirm- 


ative, is afirmed. 


Bill by the administrator with the 
will annexed of John L. Bacon, deceased, 
against Baskerville and others, trustees 
under the will of testator, praying for 
the guidance and protection of the peti- 
tioner in his administration of the estate. 
From a decree in favor of defendant, 
the State Bank of Virginia, petitioner 
appeals; affirmed. 


BuCHANAN, J. One of the questions 
involved is whether the estate of John 
L. Bacon, deceased, is liable as indor- 
ser upon eleven negotiable notes aggre- 
gating $28,500, made by the Marshall 
Manufacturing Co., payable to John L, 
Bacon and held by the State Bank of 
Virginia. The first of these notes is 
dated January 25, 1885, and the last one 
August 12, 1887. Nine of them are pay- 
able ‘‘on call after date,” one ‘*on call,” 
and one ‘‘on demand after date.” All 


are negotiable and payable at the bank. 
Bacon died August 27, 1887. The notes 
were presented to the maker December 
9, 1889, for payment, and not being 
paid, were protested on that day, and 
notice thereof given to Bacon's person— 
al representative. The chancery court 
of the City of Richmond held that pay- 
ment of the notes was demanded withim 
a reasonable time, and rendered a de- 
cree against the estate of the indorser 
therefor, From that decree this appeal 
was taken. 

Was presentment of demand notes within 
reasonable time to hold indorser?—A note 
or bond payable ‘‘on demand” or ‘‘on 
call” is payable at once, and interest 
and the statute of limitations commence 
to run from its date. 

It seems to be settled that a negotiable 
note payable on demand must be pre- 
sented for payment within a reasonable 
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time in order to charge the indorser. In 
determining what is reasonable time 
‘we are left a riddle which it is difficult 
to solve.” Dan. Neg. Inst, sec. 604. 

In Morgan v. U. S. 113 U. S. 501, 
Justice Mathews, speaking for the court, 
said that as to ordinary negotiable paper 
on demand, the length of time within 
which it would be reasonable to make 
demand would ‘ vary according to the 
circumstances of the particular cases, 
and must be governed very largely by 
the intentions of the parties as mani- 
fested in the character of the paper it- 
self, and the purposes for which it is 
known to have been created and put 
into circulation.” 

Mr. Daniel says: ‘*'When the note pay- 
able on demand has been given fora loan 
of money, it would seem clear that it 
was intended as a continuing security, 
and immediate presentment would not 
be necessary to charge the indorser. In 
Scotland, as well as in the United States, 
this view has been taken; and, though 
high authority has maintained a differ- 
ent doctrine, we can but regard it as 
one which strikes the mind with the 
utmost force.”” 1 Daniel Neg, Inst. sec. 
607. 

Under the facts of this case, were the 
notes presented for payment within a 
reasonable time? 

At the time the notes were made, 
Bacon was president of the Marshall 
Mfg. Company which made the notes, 
and also of the State Bank which dis- 
counted them, and he continued to be 
the president of both institutions until 
his death. He owned $17,500 of the 
stock and $15,000 of the bonds of the 
manufacturing company. He gave close 
personal attention to the affairs of the 
company, especially to the management 
of its finances. The negotiations with 
the bank by which the money was bor- 
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rowed and for which the notes were 
given, were usually conducted by him. 
Generally he would ask the cashier of 
the bank to let him (Bacon) have the 
money, but sometimes he would hand 
the notes to the teller without consult- 
ing the cashier, and direct him to piace 
them to the credit of the company. 

One of the duties of Bacon as presi- 
dent of the bank was to supervise all 
applications made to the bank for loans, 
and to approve or disapprove them, and 
he discharged that duty as to the notes 
in question, The wholeamount of each 
note, without deducting interest in ad- 
vance, was, at his request, placed to the 
credit of the company, and the interest 
on the notes was paid by him with the 
checks of the company every six months 
until his death. 
debtedness of company to bank amount- 
ed to $33,500, evidenced by notes all 
made between January 24, 1885 and 
August Iz, 1887. Of the notes in suit, 
six are signed by him as president of the 
company. 


When he died, the in- 


During the time the loans were made 
for which the notes were given, the com- 
pany was badly crippled financially ,and 
the money so obtained was used as its 
working capital. 
bank to carry the notes until, in the 


Bacon expected the 


language of the cashier of the bank, ‘‘it 
was convenient fur the company to pay 
them.” It was the habit of the bank,in 
making continuing loans,to take demand 
notes; and of this habit Bacon, the pres- 
ident af the bank, of course had notice. 

A short time prior to the making of 
the first of these notes,the company had 
given a deed of trust upon all of its 
property, including debts due it, and 
also upon all property and effects which 
it might acquire during the continuance 
of the trust, to secure $100,000 of the 
bonds of the company. Of these bonds 
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$60,000 had been sold at par, and the 
proceeds used in improving the cotton 
mills of the company; $28,000 were de- 
posited with the bank as collateral to 
secure the notes in controversy; $7,000 
to secure another note of $5,000 due 
from the company; and the remaining 
$5,000 was held by it. 

Under the facts of the case the bank 
was not guilty of laches in failing to de- 
mand payment of the notes in the life- 
time of Bacon, the indorser. 

The company at the time of Bacon's 
death, was in no condition to pay itsin- 
debtedness to the bank upon which he 
was indorser, and to have pressed the 
company then for payment would have 
seriously injured its credit and interfered 
with, if not stopped, its business and 
thereby injured Bacon’s estate which, as 
stated, was largely interested in its stock 
and bonds, as well as indorser upon its 
notes, To avoid this result the bank 
continued to collect the interest as it 
nad done in Bacon’s lifetime, and re- 
quired the company to reduce the prin- 
cipal of the indebtedness when it could 
be done without prejudice to its busi- 
ness. During that period the principal 
of the debt was reduced several thous- 
and dollars, the interest on all the notes 
paid and $5,000 of the $100.000 issue of 
the bonds deposited with the bank as 
additional collateral to secure its pay- 
ment, the general indebtedness of the 
company reduced something over $16,- 
ooo, and the financial condition of the 
company improved, or at least kept as 
good as it was at the time of Bacon’s 
death. The successive personal repre- 
sentatives of Bacon’s estate, immediately 
after their qualification respectively, 
were fully informed of the condition of 
the debt upon which their testator was 
indorser and the manner in which the 
bank had been dealing with it, and they 


497 


both acquiesced in and approved of that 
course of management and co-operated 
with the bank to save Bacon's estate 
from Joss which would have resulted, as 
was thought, from demanding payment 
of the notes from the company when it 
was in nocondition to make payment, 
Bacon was not only indorser upon the 
notes, but his estate was largely inter- 
ested in the Marshall Mfg. Co., the 
maker, both as stockholder and holder 
of its bonds. In addition, the bank held 
$28,000 of the bonds of the company as 
collateral to secure the payment of the 
notes. Under these circumstances, the 
bank being willing, as is clearly shown, 
to so deal with the notes as to produce 
the least loss to Bacon’s estate, the 


course pursued was fallen upon and 
followed until the fall of 1889, when a 
different course was taken. 

The failure of the bank during this 
time to present the notes for payment 


was not, in our opinion, such delay as 
to discharge the estate of the indorser 
on the notes when all the circumstances 
of the case are considered, as they must 
be in determining what is a reasonable 
time within which to make demand. 
Did forbearance as to maker, discharge 
indorser? It is insisted that Bacon's es— 
tate was discharged from liability on 
the notes by reason of the forbearance 
of the bank after his death. In order 
that a surety or indorser may be dis- 
charged for indulgence given the prin- 
cipal debtor it must be shown, among 
other things, that there was an agree- 
ment or promise, upon a valid consider- 
ation, to indulge the principal for some 
definite time, or at least for a time not 
altogether indefinite. On October 19, 
1889, ata meeting of the directors of 
the Marshall Mfg. Co,, on motion of 
one of the directors who was then ad- 
ministrator of Bacon, the president of 
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the company was directed, as soon as 
convenient, to pay the bank $2,000 on 
the debt due it, and also to deposit $5,- 
ooo on the bonds of the company with 
the bank as additional security on the 
debt. This direction to the president of 
the company to make the payment and 
deposit the collateral was absolute, and 
not made conditional on the bank giv- 
ing further time on the debt. While 
the company or its officials doubtless 
thought that further time would be 
given, no such agreement is shown ex- 
pressly, nor can one be implied merely 
from the payment on the debt and the 
deposit of the additional collateral, es- 
pecially when it appears that they were 
accepted without any definite promise 
on the part of the bank, or any promise 
at all, to give time. 

Was bank obliged to apply maker's deposit 
on notes, inrelief of indorser, where insuffi- 


cient to pay in ful/? At the time the notes 
were protested for non-payment there 


was on deposit in the bank to the credit 
of the company (maker) a sum less thar 
the amount of either of the protested 
notes, and 
various times other sums to the credit of 
the company, all of which were checked 
out by the company. It was insisted 
the trial court that the sum to 
the credit of the company when the notes 
were protested, and also an amount 


there were afterwards at 


in 


equal to the largest sum to the credit of 
the Co. at any subsequent time, should 
be credited upon the notes as against 
the indorser’s estate. This the court 
refused to direct. Where the maker hasa 
sufficient sum deposited to satisfy the 
note when it becomes due and payable, 
there seems to be a conflict among the 
authorities as to the duty of the bank to 
charge the note up to the maker as if 
it were a check upon the deposit, but if, 
when the note becomes due and payable, 
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the bank has not sufficient funds of the 
maker to satisfy the debt, it is not re- 
quired to appropriate the deposit to the 
pavment of the note; neither is it re- 
quired to appropriate subsequent depos 
its in such case to its payment. 

Right of bank to hold indorser's collate al 
where pledged for prior indebtedness. In 
the year 1884, were 
made for which these notes were given, 
the Marshall Mfg, Co. had 
from the bank § 6,000 and given its note 
therefor, to secure its payment. Mr. 
Bacon deposited with the bank 63 shares 
of the stock of the bank, standing in his 
name, as collateral 
newed from time to 
become reduced to 


before the loans 


borrowed 


This note was re- 
time. After it had 
$2,,00, Bacon be- 
came indorser upon 
off in the year 1886, at which time some 
of the notes in suit 


it, and it was paid 


were in existence, 
and upon which Bacon was indorser. 
The 63 shares of stock were allowed to 
remain with the bank in its coliateral 
box. Afterwards Bacon borrowed money 
from the bank on his own account, and 
deposited with the bank other stocks as 
collateral. The bank seems to have 
treated the 63 shares of Bacon's stock as 
collateral for any indebtedness of the 
company upon which Bacon was indor- 
ser, or which had been negotiated by 
him for the company. It appears that 
it was a habit of the banks (of the city) 
when collateral securities were deposited 
with powers of attorney as in this case, 
and not on their face limited to a partic- 
ular loan, and which are allowed to 
remain with the bank, to treat the 
collaterals as security for all loans made 
to the pledgor so long as the collaterals 
remain in the possession of the bank, 
It also appears that Bacon knew of this 
custom or habit, and acted on it as 
president of the bank as to others. At 


no time after the collateral was first 
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deposited did the company owe the bank 
less than $6,000. The commissioner of 
the court reported that the 63 shares of 
bank stock could not be held by the 
bank as collateral to secure the notes 
sued on, but the court was of a different 
opinion and so decreed. 

Where securities are pledged to a 
banker or broker for payment of a par- 
ticular loan or debt, he has no lien upon 
such securities for a general balance, or 
for the payment of other claims, in the 
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absence of an agreement between the 
parties to that effect. 

Whether the facts and circumstances 
of this case are sufficient to raise such 
an implied agreement on the part of 
Bacon, the indorser, as would authorize 
the bank to hold his stock as collateral, 
to secure the payment of the notes in 
controversy, the judges (four sitting in 
the case) are equally divided. 

It follows from what has been said 


that the decree complained of must be 
affirmed. 


INDORSEMENT OF CREDITS. 


NEGOTIABLE NOTE—INDORSEMENT OF PAYMENTS—EFFECT ON NEGOTIABILITY, 


Farmers’ Bank of Springville, N. Y. v. Shippey, etal. Supreme court of Pennsylvania, July 15, 1897. 


The indorsement o 
negotiable. 

Action by the Farmers’ Bank of 
Springville, N. Y., indorsee, against J. 
B. Shippey and others, makers, on a 
noce, indorsed by the payee to the bank 
before maturity, for value. Before the 
note was delivered to the payee, there 
had been indorsed upon it, above the 
payee’s signature, certain credits of 
amounts paid in reduction of its amount, 
The trial court held that these indorse- 
ments of payments destroyed the nego- 
tiability of the note, and allowed the in- 
troduction of evidence showing a de- 
fense to the note by the makers against 
the payee, as a defense to the action of 
the bank. The bank appealed, Judg- 
ment reversed. 

Held: The note was dated July 8th; 
the credits were indorsed July ruth. 
The trial court based its ruling of non- 
negotiability on the assumption that the 
note having been delivered to the payee 
on the 8th, the latter by accepting part 
payment on the 11th, agreed toa change 
or modification of the contract with part 
only of the drawers, thereby rendering 
the amount due uncertain. But the 


dits on the back of a note before its delivery does not render it non- 


court overlooked the undisputed fact 
that the final execution of the note by 
delivery, did not take place until the 
13th. Three of the drawers signed after 
indorsement of the payments. So there 
was no modification of the contract as 
between the drawers and the payee, 
after delivery. The indorsements were 
made as between the drawers themselves. 
Therefore, what would be the effect as 
to the other drawers if part of them, 
after delivery to the payee with his con- 
sent, modified the original contract, does 
not arise. When executed by delivery, 
the contract was precisely what it now 
appears. 

The note, on its face, being negoti- 
able and indorsed by the payee to plain- 
tiff, who took it for value, without no- 
tice of any fraud as between the original 
parties to it, did the indorsements on 
the back destroy its negotiability, so 
that plaintiff took it subject to any de- 
fense the drawers had as between them 
and the payee? It is a necessary qual- 
ity of commercial paper that it should be 
simple, certain, unconditional, not sub- 
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ject to any contingency. Woods v. 
North, 84 Pa. St. 407, But how does 
the indorsement of a payment before ex- 
ecution render the amount called for on 
the face of the note uncertain? It is a 
mere matter of computation which, by 
reason of numerous payments, may be 
burdensome, but nevertheless the math- 
ematical result is absolutely certain. 

In Ege v. Kyle, 2 Watts, 222, there 
was indorsed onthe note: ‘‘Received on 
the within note six tons, nine hundred 
one quarter and nineteen pounds of bar 
iron, the net proceeds arising from the 
sale of which are to be credited on the 
within, which is $397.50.” The court 
below ruled that this indorsement did 
not affect the negotiability of the paper; 
and this point was affirmed in this 
court, 

Ege v. Kyle was approved as a prece- 
dent on this point in Dunning v. Heller, 
103 Pa. St. 269, Paxson J. saying: ‘‘It 
was held in Ege v. Kyle that an indorse- 
ment on a negotiable note of a receipt 
on account of a quantity of iron, ‘the 
net proceeds of which are to be credited 
on the within’ did not destroy its nego- 
tiable character,”” Such indorsement 
could not render the amount less cer- 
tain than a promise to pay with inter- 
est; yet such a stipulation does not 
destroy the negotiability of the paper. 

In Bank v. Morgan, 165 Pa, St. tg9, 
the suit was on a note of the precise 
amount of this one, and given fora like 
consideration. The question was as to 
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the sufficiency of an affidavit of defense 
averring precisely the same misrepre- 
sentations and fraudulent conduct on 
part of payee, as were set up in this 
case. It was held by this court that the 
note was negotiable, and the affidavit 
insufficient. But although a credit was 
indorsed by the payees on the back of 
the note of $116.66, neither the affidavit, 
the counsel for defendants, the court 
below, nor this court, intimate that that 
fact affected its negotiability. All as- 
sume it did not. 

The rarity of cases on a question 
which must be of such frequent occur- 
ence as indorsements of payments on 
negotiable paper only indicate that since 
Ege v. Kyle,decided more than 60 years 
ago, the profession generally has as- 
sumed that-such indorsements do not 
affect the negotiability of such paper. 
We are of opinion that these indorse- 
ments did not take from the note its 
character as commercial paper, and that 
the learned judge of the court below 
erred in deciding otherwise. It is wholly 
immaterial who made the payments. 
When made, they were to that extent in 
relief of the drawer’s liability, and being 
made while the paper was still in their 
possession, the presumption, as between 
them and a bona fide holder, is absolute 
that they were made with their author- 
ity. The note being negotiable, the 
suit in favor of this plaintiff can be sus- 
tained jointly against ail the drawers. 
Sterrett, C. J. dissents. 


NOTES OF RECENT BANKING CASES. 


FEDERAL COURTS. 

National Bank—Liability of Stockhold- 
er—Fraudulent Transfer. The burden 
is on the receiver of a national bank to 
show that a transfer of stock was made 


by the owner for the fraudulent purpose 
of avoiding liability as a stockholder; 
and a transfer of stock though without 
consideration and to an_ irresponsible 
person, cannot be set aside by the re- 
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ceiver if made in good faith, without 
knowledge of the failing condition of 
the bank.—Sykes v. Holloway, U. S. 
Cir. Ct. D. Kentucky, May 8, 1897. 


Special Deposit— Recovery in full from 
Insolvent Bank, Samuel Montague & Co, 
London bankers, who carried a general 
deposit account with the Pacific bank of 
San Francisco, cabled that bank on June 
20, 1893, as follows: 

‘‘Pay by telegram to Puget Sound 
National Bank, Seattle, Washington, 
five thousand dollars, account of William 
Cochrane. We remit by cable to Na- 
tional Bank of Commerce, New York, 
for your account, $5,000.” 

The same day the money was depos- 
ited in the National Bank of Commerce, 
in New York. The Pacific Bank failed to 
transmit the $5,000 to Seattle, and two 
days later, on June 22, 1893, suspended 
payment, owing Montague & Co. on 
general deposit account, $3,902.15, be- 
sides holding the $5,000 aforesaid. 
From June 19, 1893 until suspension, 
there was more than $5,000 in the vaults 
of the Pacific Bank. 

In a suit in equity by Montague & Co. 
against the Pacific Bank et al to declare 
a trust and recover the $5,000 as a 
special deposit, the defendants contend- 
ed that the money remitted was placed 
to the account of the Pacific Bank in the 
National Bank of Commerce, at New 
York; that it was not sent directly to 
the Pacific Bank, but became a part of 
the account between the two banks, and 
the identity of the deposit was lost; 
hence complainants should be admitted 
to share only with the other creditors in 
the pro rata distribution of the assets of 
the bank. 

Held: It is clear from the evidence 
that the Pacific Bank received, through 
its agent in New York, prior to its 
suspension, the deposit in question for 
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transmittal to the Puget Sound Nationar 
Bank, and that it was a special deposit 
made for a specific purpose, and in the 
nature of a bailment. Hence, the com- 


plainants never parted with their title 
to the money and a trust was impressed 
on this $5,000 in their favor and it does 
not belong to the genera! creditors of the 
bank—Montague v. Pacific Bank, U. S. 
Cir. Ct. N. D; Cal. June 24, 1897. 


UTAH, 

Promissory Note—Attorney's Fee—Nego- 
tiability. 1. The fact that the makers of 
a promissory note undertake to pay an 
attorney’s fee if suit should be brought 
to enforce the collection of the note 
does not render the note non negotiable, 
In deciding this point, the court says: 

‘‘While text writers generally agree 
that such provisions do not affect the 
negotiability of notes, the question has 
given rise to much judicial controversy 
and difference of opinion and it is im- 
possible to reconcile the numerous de- 
cisions on the point. The question is 
new in this court and we endeavor to 
adopt the rule which our reason com- 
mends and which we think is supported 
by the better line of authority.” 

2. A note falling due in the hands of 
the payee ceases to be negotiable, After- 
wards indorsers take it subject to the 
same defenses that could have been 
made to it in the hands of the payee. 
The stipulation to pay attorneys fees in 
case of suit binds the maker to pay them 
as a part of the costs of the remedy, but 
he cannot be required to pay more than 
the fees actually charged. They are for 
the attorney, not for the plaintiff.— 
Salisbury v. Stewart, Utah S. C, July 2, 
1897. 


Promissory Note — Mortgage Cove- 
nants—Negotiability. 1. The stipulation 
in a note which includes the covenants 





502 THE BANKING 
of a mortgage by which the maker 
agrees to pay the taxes on the property, 
assessments, insurance and waste, ren- 
ders the note non-negotiable. 

2. Under sections 2613, 2645, Comp. 
Laws Utah 1888, the assignee of a 
mortgage is required to have the assign- 
ment recorded in order to give notice to 
subsequent grantees, mortgagees and 
lien holders; and the indorsement and 
delivery of the note, upon which the 
mortgage is given, to the assignee, is 
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equivalent to an assignment and delivery 
of the mortgage to him also. 

3 Under section 3460, Comp, Laws 
Utah 1888, property mortgaged must 
be subjected first to the payment of the 
debt, and the mortgagee or assignee of 
the note cannot recover a_ personal 
judgment unless the proceeds of the 
sale of the property mortgaged prove to 
be insufficient —Donaldson v. Grant, 
Utah S. C. July 14, 1897. 


REMEDY AGAINST INDORSERS UPON DISHONCRED PAPER IN 
PENNSYLVANIA. 


In many states, statutes have been 
enacted which permit the holder of dis- 
honored negotiable paper to join in one 
action all parties thereon prior to him- 
self. But we are reminded that such is 
not the rule in Pennsylvania by a recent 
decision of the supreme court of that 
commonwealth* wherein the holder of 
a note, having brought a single suit 
against the payee, and the indorser fol- 
lowing the payee, is non-suited because 
in the absence of statutory authority, a 


joint action against two or more separ- 


ate indorsers cannot be maintained. 
The court says it is elementary law that 
there can be no recovery in an action 
ex contractu against several defendants, 
unless they are jointly liable, and there 
can be no joint liability if the contract 
is not joint, but several. Where several 
persons in succession indorse a nego- 
tiable note, the act of each, respectively, 
says the court, imports a several and 
successive, and not a joint, obligation, 
whether done for accommodation or for 


value, unless there be an agreement 
aliunde different from that evidenced by 
the indorsements. The court points 
out that an apparent exception to this 
principle is the case of a note payable to 
the order of two or more persons, and 
by them, respectively, indorsed; but 


*Wolf v. Hostetter; July 15. 1897. 


upon due consideration, it will be found 
to be in harmony therewith, 

This old common law rule, under 
which a bank, or other holder of nego- 
tiable paper, is compelled to bring 
separate actions against every party 
sought to be held liable thereon, must 
be very inconvenient, and it is certainly 
desirable, in the efficient administration 
of the law merchant, that the holder of 
negotiable paper may include all or any 
of the persons liable on it, in one suit. 
It is surprising that Pennsylvania, whose 
commercial transactionsare so extensive, 
has not ere this shaken off the shackles 
which bind it to this antiquated rule, 
unsuited to the needs of the present day. 

The subject is one which may be 
fittingly taken up by the Bankers’ Asso- 
ciation of the state and brought to the 
attention of the legislature. The bank- 
ers of Illinois had the same experience, 
and in 1893 an act was passed, through 
their influence, which provided among 
other things, that ‘‘persons severally 


liable upon bills of exchange or promis- 
sory notes, payable in money, may all, 
or any of them severally, be included in 
the same suit at the option of the plaintiff, 
and judgment rendered in said suit 
shali be without prejudice to the rights 
of the several defendants as between 
themselves.” 
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THE NEGOTIABLE INSTRUMENTS LAW. 


Laws of New York, 1897, Chapter 612. 
Laws of Colorado, 1897, Chapter 64. 


The following enact nent is the New York law. 


Laws of Connecticut, 1897, Chapter 74. 
Laws of Florida,1897, No. 10 Chap. 4524 


The provisions are the same in the other states 


named, except that the section numbers are different, as is also the repealing clause; 
and sections 330, 331 and 332 are enacted in New York alone. 


Article 1.— General Provisions. 


Section 1. Short title.—This act shall be 
know as the negotiable instruments law. 

2. Definitions and meaning of terms.—In this 
act, unless the context otherwise requires: 

‘‘Acceptance” means an acceptance completed 
by delivery or notification. 

‘‘Action” includes counterclaim and setoff. 

‘‘Bank” includes any person or association of 
persons carrying on the business of banking, 
whether incorporated or not. 

‘‘Bearer” means the person in possession of a 
bill or note which is payable to bearer. 

‘Bill’ means bill of exchange, and ‘‘note” 
means negotiable promissory note. 

‘*‘Delivery” means transfer of possession, act- 
ual or constructive, from one person to anoiher. 

‘‘Holder” means the payee or indorsee of a 
bill or note who is in possession of it, or the 
bearer thereof. 

‘‘Indorsement” means an indorsement com- 
pleted by delivery. 

“Instrument” means negotiable instrument. 

“Issue” means the first delivery of the instru- 
ment, complete in form toa person who takes 
it as a holder, 

‘*Person” includes a body of persons, whether 
incorporated or not, 

‘‘Value” means valuable consideration. 

“Written” includes printed, and ‘‘writing” 
includes print. 

3. Person primarily liable on instrument.— 
The person “primarily” liable on an instrument 
is the person who by the terms of the instru- 
ment is absolutely required to pay the same. 
All other parties are ‘*‘secondarily” liable. 

4. Reasonable time, what constitutes.—In 
determining what is a ‘‘reasonable time” or an 
“unreasonable time” regard is to be had to the 
nature of the instrument, the usage of trade or 
business (if any) with respect to such instru- 
ments, and the facts of the particular case. 

5. Time, how computed; when last day falls 
on a holiday.—Where the day, or the last day, 
for doing any act herein required or permitted 


to be done falls on Sunday or on a holiday, the 
act may be done on the next succeeding secular 
or business day. 

6. Application of chapter.—The provisions of 
this act do not apply to negotiable instruments 
made and delivered prior to the passage hereof, 

7. Law merchant; when governs.—In any 
case not provided for in this act the rules of the 
law merchant shall govern. 


Article ll,—Form and Interpretation. 

Section 20. Form of negotiable instrument.— 
An instrument to be negotiable must conform to 
the following requirements: 

1. It must be in writing and signed by the 
maker or drawer. 

2. Must contain an unconditional promise 
or order to pay a sum certain in money; 

3. Must be payable on demand, or at a fixed 
or determinable future time; 

4. Must be payable to order or to bearer; and 

5. Where the instrument is addressed to a 
drawee, he must be named or otherwise indi- 
cated therein with reasonable certainty. 

21. Certainty as to sum; what constitutes.— 
The sum payable is a sum certain within the 
meaning of this act although it is to be paid: 

1. With interest; or 

2. By stated installments; or 

3. By stated installments, with a provision 
that upon default in payment of any installment 
or of interest, the whole shall become due; or 

4. With exchange, whether at the fixed rate 
or at the current rate; or 

5. With costs of collection or au attorney’s 
fee, in case payment shall not be made at ma- 
turity. 

22, When promise is unconditional.—An un- 
qualified order or promise to pay is uncondition- 
al within the meaning of this act, though coupled 
with: 

1, An indication of a particular fund out of 
which reimbursement is to be made, or a par- 
ticular account to be debited with the amount;or 

2. A statement of the transaction which 
gives rise to the instrument. 
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But an order or promises to pay out of a par- 
ticular fund is not unconditional. 

23. Determinable future time; what consti- 
tutes.—An instrument is payable at a determin- 
able future time, within the meaning of this act 
which is expressed to be payable: 

1. Ata fixed period after date or sight; or 

2. On or before a fixed or determinable fu- 
ture time specified therein; or 

3. On or at a fixed period after the occur- 
rence of a specified event, which is certain to 
happen, though the time of happening be un- 
certain, 

An instrument payable upon a contingency is 
not negotiable, and the happening of the event 
does not cure the defect. 

24. Additional provisions not affecting nego- 
tiability.—An instrument which contains an 
order or promise to do any act in addition tothe 
payment of money‘is not negotiable. But the 
negotiable character of an instrument otherwise 
negotiable is not affected by a provision which: 

1. Authorizes the sale of collateral securities 
in case the instrument be not paid at maturity; 
or 

2. Authorizes a confession of judgment if 
the instrument be not paid at maturity; or 

3. Waives the benefit of any law intended 
for the advantage or protection of the obligor; or 

4. Gives the holder an election to require 
something to be done in lieu of payment of 
money. 

But nothing in this section shall validate any 
provision or stipulation otherwise illegal. 

25. Omissions; seal; particular money.—The 
validity and negotiable character of an instru- 
ment are not affected by the fact that: 

1. It it is not dated; or 

2. Does not specify the value given, or that 
any value has Leen given therefor; or 

3. Does not specify the place where it is 
drawn or the place where it is payable; or 

4. Bears a seal; or 

5. Designates a particular kind of current 
money in which payment is to be made. 

But nothing in this section shall alter or re- 
peal any statute requiring in certain cases the 
nature of the consideration to be stated in the 
instrument. 

26. When payable on demand.—An instru- 
ment is payable on demand: 

1. Where it is expressed to be payable on 
demand, or at sight, or on presentation; or 

2. In which no time for payment is ex- 
pressed. 
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¢ Where an instrument is issued, accepted 
or indorsed when overdue, it is, as regards the 
person so issuing, accepting or indorsing it 
payable on demand. 

27. When payable to order.—The instrument 
is payable to order where it is drawn payable 
to the order of a specified person or to him or 
his order. It may be drawn payable to the or- 
der of: 

1, A payee who is not maker, drawer or 
drawee; or 

2. The drawee* or maker; or 

3. The drawee; or 

4. Two or more payees jointly; or 

5. One or some of several payees; or 

6. The holder of an office for the time being. 

Where the instrument is payable to order the 
payee must be named or otherwise indicated 
therein with reasonable certainty. 

28. When payable to bearer.—The instrument 
is payable to bearer: 

1. When it is expressed to be so payable; or 

2. When it is payable to a person named 
therein, or bearer; or 

3. When it is payable to the order of a ficti- 
tious or non-existing person, and such fact was 
known to the person making it so payable; or 

4. When the name of the payee does not 
purport to be the name of any person; or 

5. When the only or last indorsement is an 
indorsement in blank. 

29. Terms when sufficient.—The instrument 
need not follow the language of this act, but 
any terms are sufficient which clearly indicate 
an intention to conform to the requirements 
hereof. 

30. Date, presumption as to.—Where the in- 
strument or an acceptance or any indorsement 
thereon is dated, such date is deemed prima 
facie to be the true date of the making, draw- 
ing, acceptance or indorsement as the case may 
be. 

31. Ante-dated and post-dated.—The instru- 
ment is not invalid for the reason only that it 
is ante-dated or post-dated, provided this is not 
done for an illegal or fraudulent purpose. The 
person to whom an instrument so dated is de- 
livered acquires the title thereto as of the date 
of delivery. 

32. When date may be inserted.—Where an 
instrument expressed to be payable at a fixed 
period after date is issued undated, or where 
the acceptance of an instrument payable at a 
fixed period after sight is undated, any holder 
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may insert therein the true date of issue or ac- 
ceptance, and the instrument shall be payable 
accordingly. The insertion of a wrong date 
does not avoid the instrument in the hands of a 
subsequent hoider in due course; but as to him, 
the date so inserted is to be regarded as the true 
date. 

33 Blanks; when may be filled—Where the 
instrument is wanting in any material particu- 
lar, the person in possession thereof has a prima 
facie authority to complete it by filling up the 
blanks therein. And a signature on a blank 
paper delivered by the person making the sig- 
nature in order that the paper may be converted 
into a negotiable instrument operates as a prima 
facie authority to fill it up as such for any am- 
ount. In order, however, that any such instru- 
ment when completed, may be enforced against 
any person who became a party thereto prior 
to its completion, it must be filled up strictly in 
accordance with the authority given and within 
a reasonable time. But if any such instrument 
after completion, is negotiable* to a holder in 
due course, it is valid and effectual for all pur- 
poses in his hands, and he may enforce it as if 
it had been filled up strictly in accordance with 
the authority given and within a reasonable 
time. 

34. Incomplete instrument not delivered.— 
Where an incomplete instrument has not been 
delivered it will not, if completed and negotiated 
without authority, be a valid contract in the 
hands of any hoider, as against any person 
whose signature was placed thereon before de- 
livery. 

35. Delivery; when effectual: when presumed 
—Every contract on a negotiable instrument is 
incomplete and revocable until delivery of the 
instrument for the purpose of giving effect 
thereto. As between immediate parties, and as 
regards a remote party other than a holder in 
due course, the delivery, in order to be effect- 
ual, must be made either by or under the author- 
ity of the party making, drawing, accepting or 
indorsing, as the case may be; and in such case 
the delivery may be shown to have been con- 
ditional, or for a special purpose only, and not 
for the purpose of transferring the property in 
the instrument. But where the instrument is 
in the hands of a holder in due course, a valid 
delivery thereof by all parties prior to him so as 
to make them liable to him is conclusively pre- 
sumed, And where the instrument is nolonger 
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in the possession of a party whose signature 
appears thereon,a valid and intentional delivery 
by him is presumed until the contrary is 
proved. 

36. Construction where instrument is ambig- 
uous.—Where the language of the instrument 
is ambiguous, and there are omissions therein, 
the following rules of construction apply: 

1. Where the sum payable is expressed in 
words and also in figures and there is a discrep- 
ancy between the two, the sum denoted by the 
words is the sum payable; but if the words are 
ambiguous or uncertain, references may be had 
to the figures to fix the amount. 

2. Where the instrument provides for the 
payment of interest, without specifying the date 
from which interest is to run, the interest runs 
from the date of the instrument, and if the in- 
strument is undated, from the issue thereof. 

3. Where the instrument is not dated, it 
will be considered to be dated as of the time it 
was issued. 

4. Where there is a conflict between the 
written and printed provisions of the instru- 
ment, the written provisions prevail. 

5. Where the instrument is so ambiguous 
that there is doubt whether it is a bill or note,the 
holder may treat it as either at his election. 

6. Where a signature is so placed upon the 
instrument that it is not clear in what capacity 
the person making the same intended to sign, 
he is to be deemed an indorser. 

7. Where an instrument containing the 
words ‘‘I promise to pay” is signed by two or 
more persons, they are deemed to be jointly and 
severally liable thereon. 

37. Liability of person signing in trade or as- 
sumed name.—No person is liable on the in- 
strument whose signature does not appear 
thereon, except as herein otherwise expressly 
provided. But one who signs in a trade or as- 
sumed name will be liable to the same extent as 
if he had signed in his own name. 

38. Signature by agent; authority; how shown 
—The signature of any party may be made by 
a duly authorized agent. No particular form 
of appointment is necessary for this purpose; 
and the authority of the agent may be establish- 
ed as in other cases of agency. 

39. Liability of person signing as agent, etc. 
-—Where the instrument contains or a person 
adds to his signature words indicating that he 
signs for or on behalf of a principal, or in a rep- 
resentative capacity, he is not liable on the in- 
strument if he was duly authorized; but the 
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mere addition of words describing him as an 
agent, or as filling a representative character, 
without disclosing his principal, does not ex- 
empt him from personal liability, 

40. Signature by procuration; effect of.—A 
signature by ‘‘procuration” operates as notice 
that the agent has but a limited authority to 
sign, and the principal is bound only in case the 
agent in so signing acted within the actual lim- 
its of his authority, 

41. Effect of indorsement by infant or cor- 
poration.—The indorsement or assignment of 
the instrument by a corporation or by an infant 
passes the property therein, notwithstanding 
that from want of capacity the corporation or 
infant may incur no liability thereon. 

42. Forged signature; effect of. —Where a 
signature is forged or made without authority 
of the person whose signature it purports to be, 
it is wholly inoperative, and no right to retain 
the instrument, or to give a discharge therefor 
or to enforce payment thereof, against any 
party thereto, can be acquired through or under 
such signature, unless the party against whom 
it is sought to enforce such right, is precluded 
from setting up the forgery or want of authority. 


Article Ill—Consideration of Negotiable 


Instruments. 


Section 50. Presumption of consideration.— 
Every negotiable instrument is deemed prima 
face to have been issued for a valuable consid- 
eration; and every person 
appears thereon to have become a party thereto 
for value. 


whose signature 


51. Consideration, what constitutes.—Value 
is any consideration sufficient to suppert a sim- 
ple contract. An antecedent or pre-existing 
debt constitutes value; and is deemed such 
whether the instrument is payable on demand 
or at a future time. 

52. What constitutes holder for value.— 
Where value has at any time been given for the 
instrument, the holder is deemed a holder for 
value in respect to all parties who became such 
prior to that time. 

53. When lien on instrument constitutes hold- 
er for value.—Where the holder has a lien on 
the instrument, arising either from contract or 
by implication of law, he is deemed a holder 
for value to the extent of his lien. 

54. Effect of want of consideration.—Absence 
or failure of consideration is matter of defense 
as against any person nota holder in due course; 
and partial failure of consideration is a defense 
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pro tanto whether the failure is an ascertained 
and liquidated amount or otherwise. 

55. Liability of accommodation indorser*. An 
accommodation party is one who has signed the 
instrument as maker,drawer, acceptor or indor- 
ser, without receiving value therefor, and for the 
purpose of lending his name to some other per- 
son. Such a person is liable on the instrument 
to a holder for value, notwithstanding such 
holder at the time of taking the instrument knew 
him to be only an accommodation party. 


Article 1V.—Negotiation, 


Section 60, What constitutes negotiation.—An 
instrument is negotiated when it is transferred 
from one person to another in such manner as 
to constitute the transferee the holder thereof, 
If payable to bearer it is negotiated by delivery; 
if payable to order itis negotiated by the in- 
dorsement of the holder completed by delivery, 

61. Indorsement; how made.—The indorse- 
ment must be written on the instrument itself 
or upon a paper attached thereto. The signa- 
ture of the indorser, without additional words, 
is a sufficient indorsement. 

62. Indorsement must be of entire instrument 
—The indorsement must be an indorsement of 
the entire instrument. An indorsement, which 
purports to transfer to the indorsee a part only 
of the amount payable, or which purports to 
transfer the instrument totwo or more indorsees 
severally does not operate as a negotiation of the 
instrument. But where the instrument has been 
paid in part,it may be indorsed as to the residue. 

63. Kinds of indorsement.—An indorsement 
may be either special or in blank; and it may 
also be either restrictive or qualified or con- 
ditional. 

64. Special indorsement; indorsement in 
blank.—A special indorsement specifies the per- 
son to whom, or to whose order the instrument 
is to be payable; and the indorsement of such 
indorsee is necessary to the further negotiation 
of the instrument. An indorsement in blank 
specifies no indorsee, and an instrument So in- 
dorsed is payable to bearer, and may be nego- 
tiated by delivery. 

65. Blank indcrsement; how changed to 
special indorsement.—The holder may convert 
a blank indorsement into a special indorsement 
by writing over the signature of the indorser in 
blank any contract consistent with the char- 
acter of the indorsement. 

66. When indorsement restrictive.—An in- 
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dorsement is restrictive, which either: 

1. Prohibits the further negotiation of the 
instrument; or 

2. Constitutes the indorsee the agent of the 
indorser; or 

3. Vests the title in the indorsee in trust for 
or to the use of some other person. 

But the mere absence of words implying 
power to negotiate does not make an indorse- 
ment restrictive. 

67. Effect of restricting*indorsement; rights of 
indorsee.—A indorsemert confers 
upon the indorsee the right: 

1. To receive payment of the instrument; 
2. To bring any action thereon that the in- 
dorser could bring; 


restrictive 


3. To transfer his rights as such indorsee, 
where the form of the indorsement authorizes 
him to do so, 

But all subsequent indorsees acquire only the 
title of the first 


indorsement. 


indorsee under the restrictive 


68. Oualified indorsement-constitutes the indor- 

ser a mere assignor of the title to the instrument. 
It may be made by adding to the indorser’s 
signature the words *‘without recourse” or any 
words of similar import. Such an indorsement 
does not impair the negotiable character of the 
instrument. 

69 Conditional indorsement. —Where an in- 
dorsement is conditional, a party required to 
pay the instrument may disregard the condition, 
to the indorsee or his 
transferee, whether the condition has been ful- 
filled or not. 


and make payment 


But any person to whom an in- 
strument so indorsed is negotiated, hold 
the same, or the proceeds thereof, subject to the 
rights of the person indorsing conditionally. 

70. Indorsement of instrument payable to 
bearer.—Where an instrument, payable to bear- 
er, is indorsed specially, it may nevertheless be 
further negotiated by delivery; but the person 
indorsing specially is liable as indorser to only 
such holders as make title through his indorse- 
ment, 


will 


71. Indorsement where payable to two or 
more persons.—Where an instrument is payable 
to the order of two or more payees or indorsees 
who are not partners, all must indorse, unless 
the one indorsing has authority to indorse for 
the others. 

72. Effect of instrument drawn or indorsed to 
a person as cashier.—Where an instrument is 
drawn or indorsed toa person as ‘“‘cashier” or 


*Means “restrictive.” 
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other fiscal officer of a bank or corporation, it is 
deemed prima facie to be payable tothe bank 
or corporation of which he is such officer; and 
may be negotiated by either the indorsement of 
the bank or corporation, or the indorsement of 
the officer. 

73. Indorsement where name is misspelled, et 
cetera.—-Where the name of a payee or indorsee 
is wrongly designated or misspelled, he may 
indorse the instrument as therein described, 
adding, if he think fit, his proper signature. 

74. Indorsement in representative capacity.— 
Where any person is under obligation to indorse 
in a representative capacity, he may indorse in 
such terms as to negative personal liability. 

75. Time of indorsement; presumption.— 
Except where an indorsement bears date after 
the maturity of the instrument, every negotia- 
tion is deemed prima facie to have been effected 
before the instrument was overdue. 

76. Piace of indorsement; presumption, — 
Except where the contrary appears every in- 
dorsement is presumed prima facie to have 
been made at the place where the instrument is 
dated. 

77. Continuation of negotiable character.— 
An instrument negotiable in its origin continues 
to be negotiable until it has been restrictively 
indorsed or discharged by payment or other- 
wise. 

78. Striking out indorsement.—The 
may atany time strike out any indorsement 
which is not necessary to his title. The indor- 
ser whose indorsement is struck out,and all in- 
dorsers subsequent to him, are thereby relieved 
from liability on the instrument. 

79. Transfer without indorsement; effect of.— 
Where the holder of an instrument payable to 
his order transfers it for value without indors— 
ing it, the transfer vests in the transferee such 
title as the transferer had therein, and the 
transferee acquires, in addition, the right to 
have the indorsement ofthe transferer. But 
for the purpose of determining whether the 
transferee is a holder in due course, the nego- 
tiation takes effect as of the time when the in- 
dorsement is actually made. 

80. When said® party may negotiate instrue 
ment.— Where an instrument is negotiated back 
to a prior party, such party may, subject to the 
provisions of this act, reissue and further nego- 
tiate thesame. But he is not entitled to enforce 
payment thereof against any intervening party 
to whom he was personally liable. 


holder 


*Means “prior.” 
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Article V.—Rights of Holder. 


Section go. Right of holder to sue; payment.— 
The holder of a negotiable instrument may sue 
thereon in his own name; and payment to him 
in due course discharges the instrument. 

gt. What constitutes a holcer in due course. — 
A holderin due course is a holder who has 
taken the instrument under the following con- 
ditions: 

1. That it is complete and regular upon its 
face; 

2. That he became the holder of it before it 
was overdue, and without notice that it had 
been previously dishonored, if such was the 
fact; 

3. That he took it in good faith and for 
value; 

4. That at the time it was negotiated to him 
he had no notice of any infirmity in the instru- 
ment or defect in the title of the person negotia- 
ting it. 

g2. When person not deemed holder in due 
course.— Where instrument payable on demand 
is negotiated an unreasonable length of time 
after its issue, the holder is not deemed a holder 
in due course. 

93. Notice before full amount paid.—Where 
the transferee receives notice of any infirmity 
in the instrument or defect in the title of the 
person negotiating the same before he has paid 
the full amount agreed to be paid therefor, he 
will be deemed a holder in due course only to 

_the extent of the amount theretofore paid by 
him. 

94. When title defective.—The title of a per- 
son who negotiates an instrument is defective 
within the meaning of this act when he obtained 
the instrument, or any signature thereto, by 
fraud, duress, or force and fear, or other unlaw- 
ful means, or for an illegal consideration, or 
when he negotiates it in breach of faith, or 
under such circumstances as amount to a fraud. 

95. What constitutes notice of defect.—To 
constitute notice of an infirmity in the instru- 
ment or defect in the title of the person negotia- 
ting the same, the person to whom itis negoti- 
ated must have had actual knowledge of the 
infirmity or defect, or knowledge of such facts 
that his action in taking the instrument amount- 
ed to bad faith. 

96. Rights of holder in due course.—A holder 
in due course holds the instrument free from 
any defect of title of prior parties and free from 
defenses available to prior parties among them- 
Selves, and may enforce payment of ths instru- 
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ment for the full amount thereof againstall par- 
ties liable thereon. 

97.When subject to original defenses.—In the 
hands of any holder other than a holder in due 
course, a negotiable instrument is subject to the 
same defenses as if it were non negotiable. But 
a holder who derives his title through a holder 
in due course, and who is not himself a party to 
any fraud or illegality affecting the instrument, 
has all the rights of such former holder in re- 
spect of all parties prior to the latter, 

g8. Who deemed holder 
Every holder is deemed prima facie to be a 
holder in due course; but when it is shown that 


in due course.— 


the title of any person who has negotiated the 
instrument was defective, the burden is on the 
holder to prove that he or some person under 
whom he claims acquired the title as a holder in 
due course. But the last mentioned rule does 
not apply in favor of a party who became bouud 
on the instrument prior to the acquisition of 
such defective title. 


Article Vl.—Liabilities of Parties. 


110. Liability of maker.—The maker of a ne- 
gotiable instrument by making it engages that 
he will pay it according to its tenor; and admits 
the existence of the payee and his then capacity 
to indorse. 

111. Liability of drawer.—The drawer by 
drawing the instrument admits the existence of 
the payee and his then capacity to indorse; and 
engages that on due presentment the instrument 
will be accepted and paid, or both, according to 
its tenor, and that if it be dishonored, and the 
necessary proceedings on dishonor be duly 
taken, he will pay the amount thereof to the 
holder, or to any subsequent indorser who may 
be compelled to pay it. But the drawer may in- 
sertin the instrument an express stipulation 
negativing or limiting his own liability to the 
holder. ; 

112. Liability of acceptor.—The acceptor by 
accepting the instrument engages that he will 
pay it according to the tenor of his acceptance; 
and admits: 

1. The existence of the drawer, the genu- 
ineness of his signature, and his capacity and 
authority to draw the instrument; and 

2. The existence of the payee and his then 
capacity to indorse. 

113. When person deemed indorser.—A _ per- 
son placing his signature upon an instrument 
otherwise than as maker, drawer or acceptor, is 
deemed to be an indorser, unless he clearly in- 
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dicates by appropriate words his intention to be 
bound in some other capacity. 

114. Liability of irregular indorser.—Where a 
person, not otherwise a party to an instrument, 
places thereon his signature in blank before de- 
livery, he is liable as indorser in accordance 
with the following rules: 

1. If the instrument is payable to the order 
ofa third person,he is liable to the payee and to 
all subsequent parties. 

2. If the instrument is payable to the order 
of the maker or drawer, or is payable to bearer, 
he is liable to all parties subsequent to the 
maker or drawer, 

3. If he signs for the accommodation of the 
payee, he is liable to all parties subsequent to 
the payee. 

115. Warranty where negotiation by delivery, 
etc.—Every person negotiating an instrument 
by delivery or by a qualified indorsement, war- 
rants: 

1. That the instrument is genuine and in 
all respects what it purports to be. 

2. That he has a good title to it. 

3. That all prior parties had capacity to con- 
tract. 

4. That he has no knowledge of any fact 
which would impair the validity of the instru=- 
ment or render it valueless. 

But when the negotiation is by delivery only, 
the warranty extends in favor of no holder other 
other than the immediate transferee. The pro- 
visions of subdivision three of this section do 
not apply to persons negotiating public or cor- 
porate securities, other than bills and notes, 

116. Liability of general indorser.—Every in- 
dorser who indorses without qualification, war- 
rants to all snbsequent holders in due course: 

1. The matter and things mentioned in 
subdivisions one, two and three of the next pre- 
ceding section; and 

2. That the instrument is at the time of his 
indorsement valid and subsisting, 

And, in addition, he engages that On due pre- 
sentment, it shall be accepted or paid, or both, 
as the case may be, according to its tenor, and 
that if it be dishonored, and the necessary pro- 
ceedings on dishonor be duly taken, he will pay 
the amount thereof to the holder, or to any sub- 
sequent indorser who may be compelled to pay 
it. 

117, Liability of indorser where paper negoti- 
able by delivery. —Where a person places his 
indorsement on an instrument negotiable by de- 
livery he incurs all the liabilities of an indorser. 
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118. Order in which indorsers are liable.—As 
respects one another, indorsers are liable prima 
facie in the order which they indorse; but evi- 
dence is admissible to show that as between or 
among themselves they have agreed otherwise, 
Joint payees or joint indorsees who indorse are 
deemed to indorse jointly and severally. 

119. Liability of agent or broker.—Where a 
broker or other agent negotiates an instrument 
without indorsement, he incurs all the liabilities 
prescribed by section 65* of this act, unless he 
discloses the name of his principal and the fact 
that he is acting only as agent. 


Arti:le Vil —Presentment for Payment. 


Section 130. Effect of want of demand on prin- 
cipal debtor.—Presentment for payment is net 
necessary in order to charge the person primar- 
ily+ on the instrument; but if the instrument is, 
by its terms, payable at a special place, and he 
is able and willing to pay itthere at maturity, 
such ability and willingness are equivalent to a 
tender of payment on his part. But except as 
herein otherwise provided, presentment for 
payment is necessary in order to charge the 
drawer and indorsers. 

131. Presentment where instrument is not 
payable on demand.—Where the instrument is 
not payable on demand, presentment must be 
made on the day it falls due. Where it is pay- 
able on demand, presentment must be made 
within a reasonable time after its issue, except 
that in the case ot a bill of exchange, present- 
ment for payment will be sufficient if made 
within a reasonable time after the last negotia- 
tion thereof. 

132. What constitutes a sufficient presentment 
—Presentment for payment 
must be made: 


to be sufficient, 


1. By the holder,or by some person author- 
ized to receive payment on his behalf. 

2. Ata reasonable hour on a business day. 

3. At a proper place as herein defined. 

4. To the person primarily liable on the in- 
strument, or if he is absent or inaccessible, to 
any person found atthe place where the pre- 
sentment is made. 

133. Place of presentment.—Presentment for 
payment is made at the proper place: 

1. Where a place of paymentis specified in 
the instrument and it is there presented. 

2. Where no place of payment is specified, 
but the address of the person to make payment 





*Means “a5.” 
+Word “liable” omitted. 
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is given in the instrument and it is there pre- 
sented. 

3. Where no place of payment is specified 
and no address is given and the instrument is 
presented at the usual place of business or resi- 
dence of the person to make payment. 

4. In any* case if presented to the person to 
make payment wherever he can be found, or if 
presented at nis last known place of business or 
residence. 

134. Instrument must be exhibited.—The in- 
strument must be exhibited to the person from 
whom payment is demanded, and when it is 
paid must be delivered up to the party paying it. 

135. Presentment where instrument payable 
at bank.—Where the instrument is payable at a 
bank, presentment for payment must be made 
during banking hours, unless the person to 
make payment has no funds there to meet it at 
any time during the day, in which case present- 
ment at any hour before the bank is closed on 
that day is sufficient. 

136. Presentment where principal debtor is 
dead —Where the person primarily liable on 
the instrument is dead,and no place of payment 
is specified, presentment for payment must be 
made to his personal 
there be, and if with the exercise of reasonable 
diligence, he can be found. 

137. Presentment to persons liable as part- 
ners.— Where the persons primarily liable on 
the instrument are liable as partners, and no 
place of payment is specified, presentment for 
payment may be made to any one of them, even 
though there has been a dissolution of the firm. 

138. Presentment to joint debtors.—Where 
there are several persons not partners, primarily 
liable on the instrument, and no piace of pay- 
ment is specified, presentment must be made to 
them all. 

139. When presentment not required to charge 
the drawer.—Presentment for payment is not 
required in order to charge the drawer where 
he has no right to expect or require that the 
drawee or acceptor will pay the instrument. 

140. When presentment not required to charge 
the indorser.—Presentment for payment is not 
required in order to charge an indorser where 
the instrument was made or accepted for his ac- 
commodation, and he has no reason to expect 
that the instrument will be paid if presented. 

141. When delay in making presentment is 
excused.—Delay in making presentment for 
payment is excused when the delay is caused 


representative, if such 





*Word “other” omitted. 
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by circumstances beyond control of the holder 
and not imputable to his default, misconduct or 
negligence. When the cause of delay ceases to 
Operate, presentment must be made with reason- 
able diligence. 

142. When presentment may be dispensed 
with.—Presentment for payment is dispensed 
with: 

1, Where after the exercise of reasonable 
diligence presentment as required by this act 
can not be made. 

2. Where the drawee is a fictitious person, 

3. By waiver of presentment express or im- 
plied. 

143. When instrument dishonored by non- 
payment.—The instrument is dishonored by 
non-payment when: 

1. It is duly presented for payment and pay- 
ment is refused or can not be obtained; or 

2. Presentment is excused and the instru- 
ment is overdue and unpaid. 

144. Liability of person secondarily liable, 
when instrument dishonored.—Subject to the 
provisions of this act, when the instrument is 
dishonored by non-payment, an 
right of recourse to all parties secondarily liable 
thereon, accrues to the holder. 

145. Time of maturity.—Every negotiable in- 
strument is payable at the time fixed therein 
When the day of maturity falls 
upon Sunday or a holiday, the instrument is 


immediate 


without grace, 


payable on the next succeediny business day. 
Instruments falling due on Saturday are to be 
presented for payment on the next succeeding 
business day,except that instruments payable on 
demand may, at the option of the holder be pre- 
sented for payment before 12 o'clock noon on 
Saturday when that entire day is not a holiday. 

146, Time; how computed.—Wherte the instru- 
ment is payable at a fixed period after date, 
after sight, or after the happening of a specified 
event, the time of payment is determined by 
excluding the day from which the time is to be- 
gin to run, and by including the date of pay- 
ment. 

147. Rule whereinstrument payable at bank.— 
Where the instrument is made payable at a bank 
it is equivalent to an order to the bank to pay 
the same for the account of the principal debtor 
thereon. 

148. What constitutes payment in due course. 
—Payment is made in due course when it is 
made at or after the maturity of the instrument 
to the holder thereof in good faith and without 
notice that his title is defective. 
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Article Vill —Notice of Dishonor. 


160. To whom notice of dishonor must be 
given.—Except as herein otherwise provided, 
when a negotiable instrument has been dishon- 
ored by non-accepiance or non-payment, no- 
tice of dishonor must be given to the drawer 
andtoeach indorser, and any drawer or in- 
dorser to whom such notice is not given is dis- 
charged. 

161. By whom given.—The notice may be 
given by or on behalf of the holder, or by or on 
behalf of any party to the instrument who might 
be compelled to pay it to the holder, and who, 
upon taking it up would have aright to re-im- 
bursement from the party to whom the notice is 
given, 

162. Notice given by agent.—Notice of dis- 
honor may be given by an agent either in his 
own name or in the name of any party entitled 
to give notice, whether that party be his princi- 
pal or not, 

163. Effect of notice given on behalf of holder. 
—Where notice is given by or on behalf of the 
holder, it enures for the benefit of all subsequent 
holders and all prior parties who have a right of 
recourse against the party to whom it is given. 

164. Effect where notice is given by party en- 
titled thereto.—Where notice is given by or on 
behalf of a party entitled to give notice, it en- 
ures for the benefit of the holder and all parties 
subsequent to the party to whom notice is 
given. 

165. When agent may give notice.— Where the 
instrument has been dishonored in the hands of 
an agent, he may either himself give notice to 
the parties liable thereon or he may give notice 
to his principal. If he give notice to his princi- 
pal he must do so within the same time as if he 
were the holder, and the principal upon the re- 
ceipt of such notice has himself the same time 
for giving notice as if the agent had been an 
independent holder. 

166. When notice sufficient.—A written notice 
need not be signed and an insufficient written 
notice may be supplemented and validated by 
verbal communication. A misdescription of the 
instrument does not vitiate the notice unless 
the party to whom the notice is given is in fact 
misled thereby, 

167. Form of notice.—The notice may be in 
writing or merely oral and may be given in any 
terms which sufficiently identify the instrument, 
and indicate that it has been dishonored by non- 
acceptance or non-payment, It 


may in all 
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cases be given by delivering it personally or 
through the mails, 

168. To whom notice may be given.—Notice 
of dishonor may be given either to the party 
himself or to his agent in that behalf. 

169. Notice where party is dead.—When any 
party is dead, and his death is known to the 
party giving notice, the notice must be given 
to a personal representative, if there be one, and 
if with reasonable diligence, he can be found. If 
there be no personal representative, notice may 
be sent to the last residence or last place of 
business of the deceased. 

170. Notice to partners.—Where the parties 
to be notified are partners, notice to any one 
partner is notice to the firm even though there 
has been a dissolution. 

171, Notice to persons jointly liable. —Notice 
to joint parties who are not partners must be 
given to each of them, unless one of them has 
authority to receive such notice for the others. 

172. Notice to bankrupt.—Where a party has 
been adjudged a bankrupt or an insolvent, or 
has made an assignment for the benefit of 
creditors, notice may be given either to the 
party himself or to his trustee or assignee. 

173. Time within which notice must be giv- 
en.—Notice may be given as soon as the instru- 
ment is dishonored; and unless delay is excused 
as hereinafter provided, must be given within 
the times fixed by this act. 

174. Where parties reside in same place — 
Where the person giving and the person to re- 
ceive notice reside in the same place. notice 
must be given within the following times: 

1. If given at the place of business of the 
person to receive notice, it must be given before 
the close of business hours on the day follow. 
ing; 

2. If given at his residence, it must be 
given before the usual hours of rest on the day 
tollowing; 

3. If sent by mail, it must be deposited in 
the post-office in time to reach him in usual 
course on the day following. 

175. Where parties reside in different places.— 
Where the person giving and the person to re- 
ceive notice reside in different places, the notice 
must be given within the following times: 

1. If sent by mail, it must be deposited in 
the post-office in time to go by mail the day 
following the day of dishonor, or if there be no 
maii at a convenient hour on that day, by the 
next mail thereafter; 

2. If given otherwise than through the post 
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Office, then within the time that notice would 
have been received in due course of mail, if it 
had been deposited in the post-office within the 
time specified in the last subdivision. 

176. When sender deemed to have given due 
notice.—Where notice of dishonor is duly ad- 
dressed and deposited in the post office, the 
sender is deemed to have given due notice, not- 
withstanding any miscarriage in the mails. 

177. Deposit in post-office; what constitutes. — 
Notice is deemed to have been deposited in the 
post-office when deposited inany branch post- 
office or in any letter box under the control of 
the post-office department. 

178. Notice to subsequent party; time of.— 
Where a party receives notice of dishonor, he 
has, after the receipt of such notice, the same 
time for giving notice to antecedent parties that 
the holder has after the dishonor. 

179. Where notice must be sent.—Where a 
party has added an address to his signature, 
notice of dishonor must be sent to that address; 
but if he has not given such address, then the 
notice must be sent as follows: 

1. Either to the post-office nearest to his place 
of residence, or to the post-office where he is 
accustomed to receive his letters; or 

2. If he live in one place, and have his 


place of business in another, notice may be sent 


to either place; or 
3. If he is sojourning in another place, 


notice may be sent to the place where he is so 


sojourning. 

But where the notice is actually received by 
the party within the time specified in this act, it 
will be sufficient, though not sent in accordance 
with the requirements of this section. 

180. Waiver of notice.—Notice of dishonor 
may be waived, either before the time of giving 
notice has arrived, or after the omission to give 
due notice, and the waiver may be express or 
implied. 

181. Whom affected by waiver.—Where the 
waiver is embodied in the instrument itself, it 
is binding upon all parties; but where it is writ- 
ten above the signature of an indorser, it binds 
him only. 

182. Waiver of protest.—A waiver of protest, 
whether in the case of a foreign bill of exchange 
or other negotiable instrument, is deemed to be 
a waiver not only of a formal protest, but also 
of presentment and notice of dishonor. 

183. When notice is dispensed with—Notice 
of dishonor is dispensed with when, after the 
exercise of reasonable diligence, it can not be 
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given to or does not reach the parties sought to 
be charged. 

184. Delay in giving notice; how excused.— 
Delay in giving notice of dishonor is excused 
when the delay is caused by circumstances be- 
yond the control of the holder and not imput- 
able to his default, misconduct or negligence, 
When the cause of delay ceases to operate, no- 
tice must be given with reasonable diligence. 

185. When notice need not be given to draw- 
er.—Notice of dishonor is not required to be 
given to the drawer in either of the following 


cases: 
1. Where the drawer and drawee are the 


same person. 

2. Where the drawee is a fictitious person, 
or a person not having capacity to contract. 

3. Where the drawer is a person to whom 
the instrument is presented for payment. 

4. Where the drawer has no right to expect 
or require that the drawee or acceptor will honor 
the instrument. 

5. Where the drawer has countermanded 
payment. 

186. When notice need not be given to indor- 
ser.—Notice of dishonor is not required to be 
given to an indorser in either of tne following 
cases: 

1. Where the drawee is a fictitious person 
or a person not having capacity te contract, and 
the indorser was aware of the fact at the time 
he indorsed the instrument. 

2. Where the indorser is the person to whom 
the instrument is presented for payment. 

3. Where the instrument was made or ac- 
cepted for his accommodation. 

187. Notice of non-payment where acceptance 
refused.— Where due notice of dishonor by non- 
acceptance has been given, notice of a subse- 
quent dishonor by non-payment is not neces- 
sary, unless in the meantime the instrument 
has been accepted, 

188, Effect of omission to give notice of non- 
acceptance.—-An omission to give notice of dis- 
honor by non-—acceptance does not prejudice the 
rights of a holder in due course subsequent to 
the omission. 

18g. When protest need not be made; when 
must be made.—Where any negotiable instru- 
ment has been dishonored it may be protested 
for non-acceptance or non-payment, as the case 
may be; but protestis not required except in the 
case of foreign bills of exchange. 


Article IX.—Discharge of Negotiable Instruments. 


200. Instrument; how discharged.—A nego- 
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tiable instrument is discharged: 

1. By payment in due course by or on be- 
half of the principal debtor. 

2. By payment in due course by the party 
accommodated, where the instrument is made 
or accepted for accommodation. 

3. By the intentional cancellation thereof by 
the holder. 

4. By any other act which will discharge a 
simple contract for the payment of money. 

5. When the principal debtor becomes the 
holder of the instrument at or after maturity in 
his own right. 

201. When persons secondarily liable on, 
discharged.—A person secondarily liable on the 
instrument is discharged: 

1. By any act which discharges the instru- 
ment. 

2. By the intentional 
signature by the holder. 

3. By the discharge of a prior party. 

4. By a valid tender of payment made bya 
prior party. 

5. By a release of the principal debtor, un- 
less the holder’s right of recourse against the 
party secondarily liable is expressly reserved. 

6. By any agreement binding upon the 
holder to extend the time of payment or to 
postpone the holder's right to enforce the instru- 
ment, unless the right of recourse against such 
party is expressly reserved. 

202. Right of party who discharges instru- 
ment,—Where the instrument is paid by a party 
secondarily liable thereon, it is not discharged; 
but the party so paying it is remitted to his for- 
mer rights as regards all prior parties, and he 
may strike out his own and all subsequent in- 
dorsements, and again negotiate the instrument 
except: 

1. Where it is payable to the order of a third 
person, and has been paid by the drawer; and 

2. Where it was made or accepted for ac- 
commodation and has been paid by the party 
accommodated, 

203. Renunciation by holder.—The holder 
may expressly renounce his rights against any 
party tothe instrument before,at or after its ma- 
turity. An absolute and unconditional renun- 
ciation of his rights against the principal debtor 
made at or after the maturity of the instrument 
discharges the instrument. Buta renunciation 
does not affect the rights of a holder in due 
course without notice. A renunciation must be 
in writing, unless the instrument is delivered 
up to the person primarily liable thereon, 


cancellation of his 
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204. Cancellation; unintentional; burden of 
proof.—A cancellation made unintentionally, or 
under a mistake, or without the authority of the 
holder, is inoperative; but where an instrument 
or any signature thereon appears to have been 
canceled the burden of proof lies on the party 
who alleges that the cancellation was made un- 
intentionally, or under a mistake or without 
authority. 

205. Alteration of instrument; effect of.— 
Where a negotiable instrument is materially al- 
tered without the assent of all parties liable 
thereon, it is avoided, except as against a party 
who has himself made, authorized or assented 
to the alteration and subsequent indorsers. But 
when an instrument has been materially altered 
and is in the hands of a holder in due course, 
not a party to the alteration, he may enforce 
payment thereof according to its original tenor. 

206. What constitutes a material alteration.— 
Any alteration which changes: 

1. The date. 

2. The sum payable, either for principal or 
interest, 

3. The time or place of payment. 

4. The number or the relations of the par- 
ties. 

5. The medium orcurrency in which pay- 
ment is to be made. 

Or which adds a place of payment where no 
place of payment is specified, or any other 
change or addition which alters the effect of the 
instrument in any respect, is a material altera- 
tion. 


Article X.—Bills of Exchange; Form and Inter- 
pretation, 


Section 210. Bill of exchange defined.—A bill 
of exchange is an unconditional orderin writing 
addressed by one person to another, signed by 
the person giving it, requiring the person to 
whom it is addressed to pay on demand or ata 
fixed determinable future time a sum certain 
in money to order or bearer. 

211. Bill not an assignment of funds in hands 
of drawee.—A bill of itself does not operate as 
an assignment of the funds in the hands of the 
drawee available for the payment thereof, and 
the drawee is not liable on the bill unless and 
until he accepts the same. 

212. Bill addressed to more than one drawee. 
—A bill may be addressed to two or more 
drawees jointly, whether they are partners or 
not; but not to two or more drawees in the al- 
ternative or in succession. 
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213. Inland and foreign bills of exchange. — 
An inland bill of exchange is a bill which is, or 
on its face purports to be, both drawn and pay- 
able within this state. Any other bill is a for- 
eign bill. Unless the contrary appears on the 
face of the bill, the holder may treat it as an in- 
land bill. 

214. When bill may be treated as promis- 
sory note:—Where in a bill drawer and drawee 
are the same person, or where the drawee is a 
fictitious person, or a person not having capac- 
ity to contract, the holder may treat the instru- 
ment, at his option, either as a bill of exchange 
or a promissory note, 

215. Drawee in case of need.—The drawer of 
a bill and any indorser may insert thereon the 
name of a person to whom the holder may re- 
sort in case of need, that is to say, in case the 
bill is dishonored by non-acceptance or non- 
payment. Such person is called the referee in 
case of need, It is in the option of the holder 
to resort to the referee in case of need or not as 
he may see fit. 


Article Xl—Acceptance of Bills of Exchange. 


Section 220, Acceptance; how made et cetera. 
—The acceptance of a bill is the signification 
by the drawee of his assent to the order 
of the drawer. The acceptance must be in 
writing and signed by the drawer. It must 
not express that the drawee will perform his 
promise by any other means than the payment 
of money. 

221. Holder entitled to acceptance on face of 
bill.—The holder of a bill presenting the same 
for acceptance may require that the acceptance 
be written on the bill and if such request is re- 
fused, may treat the bill as dishonored. 

222. Acceptance by separate instrument.— 
Where an acceptance is written on a paper other 
than the bill itself, it does not bind the acceptor 
except in favor of a person to whom it is shown 
and who, on the faith thereof, receives the bill 
for value. 

223 Promise to accept; when equivalent to 
acceptance.—An unconditional promise in writ- 
ing to accept a bill before it is drawn is deemed 
an actual acceptance in favor of every person 
who, upon the faith thereof, receives the bil! for 
value, 

224. Time allowed drawee to accept.—The 
drawee is allowed twenty-four hours after pre- 
sentment in which to decide whether or not he 
will accept the bill; but the acceptance if given 
dates as of the day of presentation. 
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225. Liability of drawee retaining or destroy- 
ing bill—Where a drawee to whom a bill is 
delivered for acceptance destroys the same, or 
refuses within twenty-four hours after such de- 
livery, or within such other period as the holder 
may allow, to return the bill accepted or non- 
accepted to the holder, he will be deemed to 
have accepted the same. 

226. Acceptance of incomplete bill.—A_ bill 
may be accepted before it has been signed by 
the drawer, or while otherwise incomplete, or 
when it is overdue, or after it has been dishon- 
ored by a previous refusal to accept, or by non- 
payment, But when a bill payable after sight 
is dishonored by non-acceptance and the drawee 
subsequently accepts it, the holder in the ab- 
sence of any different agreement, is entitled to 
have the bill accepted as of the date of the first 
presentment. 

227. Kinds of acceptances.-—An acceptance is 
either general or qualified. A general accept- 
ance assents without qualification to the order 
of the drawer. A qualified acceptance in ex- 
press terms varies the effect of the bill as 
drawn. 

228. What constitutes a general acceptance. 
—An acceptance to pay ata particular place is 
a general acceptance unless it expressly states 
that the bill is to be paid there only and not 
elsewhere. 

229. Qualified acceptance.—An acceptance is 
qualified which is: 

1. Conditional, that is to say, which makes 
payment by the acceptor dependent on the ful- 
fillment of a condition therein stated. 

2. Partial, that is tosay, an acceptance to 
pay part only of the amount for which the bill 
is drawn. 

3. Local, that is to say, an acceptance to pay 
only at a particular place 

4. Qualified as to time. 

5. The acceptance of some one or more of 
the drawees, but not of all. 

230. Rights of parti‘'s as to qualified accept- 
ance.—The holder may refuse to take a quali- 
fied acceptance, and if he does not obtain an 
unqualified acceptance, he may treat the bill as 
dishonored by non-acceptance. 
ified acceptance is taken, the drawer and indor- 
sers are discharged from liability on the bil’, 
unless they have expressly or impliedly author- 
ized the holder to take a qualified acceptance,or 
subsequently assent thereto. When the drawer 
or an indorser receives notice of a qualified ac- 
ceptance he must within a reasonable time ex- 


Where a qua!- 
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press his dissent to the holder, or he will be 
deemed to have assented thereto. 


Article Xil.—Presentment of Bills of Exchange 
for Acceptance. 


Section 240. When presentment for acceptance 
must be made.—Presentment for acceptance 
must be made: 

1. Where the bill is payable after sight, or 
in any other case where presentment for accept- 
ance is necessary in order to fix the maturity of 
the instrument; or 

2. Where the bill expressly stipulates that 
it shall be presented for acceptance; or 

3. Where the bill is drawn payable else- 
where than at the residence or place of business 
of the drawee. 

In no other case is presentment for accept- 
ance necessary in order to render any party to 
the bill liable. 

241. When failure to present releases drawer 
and indorser.—Except as herein otherwise pro- 
vided, the holder of a bill which is required by 
the next preceding section to be presented for 
accepiance must either present it for acceptance 
or negotiate it within a reasonable time. If he 
fails todo so, the drawer and all the indorsers 
are discharged. 

242. Presentment; how made.—Presentment 
for acceptance must be made by or on behalf of 
the holder at a reasonable hour, on a business 
day, and before the bill is overdue, tothe draw- 
er*or some person authorized to accept or refuse 
acceptance on his behalf; and 

1. Where the bill is addressed to two or 
more drawees who are not partners, present- 
ment must be made to them all, unless one has 
authority to accept or refuse acceptance for all, 
in which case presentment may be made to him 
only. 

2. Where the drawee is dead, presentment 
may be made to his personal representative. 

3. Where the drawee has been adjudged a 
bankrupt or an insolvent, or has made an as- 
signment for the benefit of creditors, present- 
ment may be made to him or to his trustee or 
assignee. 

243. On what days presentment may be made 
—A bill may be presented for acceptance on 
any day on which negotiable instruments may 
be presented for payment under the provisions 
of sections 72* and 85* of this act. When Satur- 


*Means “drawee.” 
*Wrong sections. Probably means 145. 
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day is not otherwise a holiday, presentment for 
acceptance may be made before 12 o’clock noon 
on that day. 

244. Presentment where time is insufficient.— 
Where the holder of a bill drawn payable else- 
where than at the place of business or the resi- 
dence of the drawee has not time with the exer- 
cise of reasonable diligence to present the bill 
for acceptance before presenting it for payment 
on the day that it falls due, the delay caused by 
presenting the bill for acceptance before pre- 
senting it for payment is excused and does not 
discharge the drawers and indorsers. 

245. Where presentment is excused.—Pre- 
sentment for acceptance is excused and a bill 
may be treated as dishonored by non-accept- 
ance in either of the following cases: 

1. Where the drawee is dead, or has ab- 
sconded, or is a fictitious person or a person not 
having capacity to contract by bill. 

2. Where after the exercise of reasonable 
diligence, presentment cannot be made. 

3. Where although presentment has been 
irregular, acceptance has been refused on some 
other ground. 

246. When dishonored by non-acceptance.—A 
bill is dishonored by non-acceptance: 

1. When itis duly presented for acceptance, 
and such an acceptance as is prescribed by this 
act is refused or cannot be obtained; or 

2. When presentment for acceptance is 
excused and the bill is not accepted. 

247. Duty of holder where bill not accepted.— 
Where a bill is duly presented for acceptance 
and is not accepted within the prescribed time, 
the person presenting it must treat the bill as 
dishonored by non-acceptance or he loses the 
right of recourse againet the drawer and indor- 
sers. 

248. Rights of holder where bill not accept- 
ed.—When a bill is dishonored by non-accept- 
ance, an immediate right of recourse against 
the drawers and indorsers accrues to the holder 
and no presentment for payment is necessary. 


Article XIi1.—Protest of Bills of Exchange. 


Section 260. In what cases protest necessary .— 
Where a foreign bill appearing on its face to be 
such is dishonored by non-acceptance, it must 
be duly protested for non-acceptance, and where 
such a bill which has not previously been dis- 
honored by non-acceptance is dishonored by 
non-payment, it must be duly protested for non- 
payment. If it is not so protested, the drawer 
and indorsers are discharged. Where a bill 
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does not appear on its face to be a foreign bill, 
protest thereof in case of dishonor is unneces- 
sary. 

261. Protest; how made.—The protest must 
be annexed to the bill, or must contain a copy 
thereof, and must be under the hand and seal of 
the notary making it, and must specify. 

1. The time and place of presentment; 

2. The fact that presentment was made 
and the manner thereof; 

3. The cause or reason for protesting the 
bill; 

4. The demand made and the answer given, 
if any, or the fact that the drawee or acceptor 
could not be found. 

262, Protest; by whom made.—Protest may 
be made by, 

1. A notary public; or 

2. By any respectable resident of the place 
where the bill is dishonored, in the presence of 
two or more credible witnesses. 

263. Protest; when to be made.—When a bill 
is protested, such protest must be made on the 
day of its dishonor, unless delay is excused as 
herein provided. When a bill has been duly 
noted, the protest may be subsequently extended 
as of the date of the noting. 

264. Protest; where made.—A bill must be 
protested at the place where it is dishonored, 
except that when a bill drawn payable at the 
place of business or residence of some person 
other than the drawee, has been dishonored by 
non-acceptance, it must be protested for non- 
payment at the place where it is expressed to be 
payable, and no further presentment for pay- 
ment to, or demand on, the drawee is necessary. 

265° Protest both for non-acceptance and non- 
payment.—A bill which has been protested for 
non-acceptance may be subsequently protested 
for non-payment, 

266. Protest before maturity where acceptor 
insolvent —Where the acceptor has been ad- 
judged a bankrupt or an insolvent or has made 
an assignment for the benefit of creditors, be- 
fore the bill matures, the holder may cause the 

bill to be protested for better security against 
the drawer and indorsers. 

267. When protest dispensed with.—Protest is 
dispensed with by any circumstances which 
would dispense with notice of dishonor. Delay 
in noting or protesting is excused when delay is 
caused by circumstances beyond the control of 
the holder and not imputable to his default, 
misconduct, or negligence. When the cause of 
delay ceases to operate, the bill must be noted 
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or protested with reasonable diligence. 

268. Protest where bill is lost, et cetera.— 
Where a bill is lost or destroyed or is wrongly 
detained from the person entitled to hold it, 
protest may be made on a copy or written par- 
ticulars thereof. 


Article XIV.—Acceptance of Biils of Exchange for 
Honor, 


Section 280. When bill may be accepted for 
honor.—Where a bill of exchange has been 
protested for dishonor by non-acceptance or 
protested for better security and is not overdue, 
any person not being a party already liable 
thereon, may, with the consent of the holder, 
intervene and accept the bill supra protest for 
the honor of any party liable thereon or for the 
honor of the person whose account the bill is 
drawn. The acceptance for honor may be for 
part only of the sum for which the bill is drawn; 
and where there has been an acceptance for 
honor for one party, there may be a further 
acceptance by a different person for the honor 
of another party. 

281. Acceptance for honor; how made,—An 
acceptance for honor supra protest must be in 
writing and indicate that it is an acceptance for 
honor, and must be signed by the acceptor for 
honor. 

282. When deemed to be an acceptance for 
honor of the drawer.—Where an acceptance for 
honor does not expressly state for whose honor 
it is made, it is deemed to be an acceptance for 
the honor of the drawer. 

283. Liability of acceptor for honor.—The ac- 
ceptor for honor is liable to the holder and to 
all parties to the bill subsequent to the party for 
whose honor he has accepted. 

284. Agreement of acceptor for honor.—The 
acceptor for honor by such acceptance engages 
that he will on due presentment pay the bill ac- 
cording to the terms of his acceptance, provided 
it shall not have been paid by the drawee, and 
provided also, that it shall have been duly pre- 
sented for payment and protested for non-pay- 
ment and notice of dishonor given to him. 

285. Maturity of bill payable after sight; ac- 
cepted for honor.—Where a bill payable after 
sight is accepted for honor, its maturity is cal- 
culated from the date of the noting for non- 
acceptance and not from the date of the accept- 
ance for honor. 

286. Protest of bill accepted for honor, etc— 
Where a dishonored bill has been accepted for 
honor supra protest or contains a reference in 
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case of need, it must be protested for non-pay- 
ment before it is presented for payment to the 
acceptor for honor or referee in case of need. 

287. Presentment for payment to acceptor for 
honor; how made.—Presentment for payment 
to the acceptor for honor must be made as fol- 
lows: 

1. If it is to be presented in the place where 
the protest for non-payment was made, it must 
be presented not later than the day following its 
maturity. 

2. If it is to be presented in some other 
place than the place where it was protested,then 
it must be forwarded within the time specified 
in section 104.* 

288. When delay in making presentment is 
excused.—The provisionsof section 81+ apply 
where there is delay in making presentment to 
the acceptor for honor or referee in case of need. 

289. Dishonor of bill by acceptor for honor — 
When the bill is dishonored by the acceptor for 
honor it must be protested for non-payment by 
him. 


Article XV.—Payment of Bills of Exchange for 
Honor, 

Section 300, Who may make payment for 
honor.—Where a bill has been protested for 
non-payment, any person may intervene and 
pay it supra protest for the honor of any person 
liable thereon or for the honor of the person 
for whose account it was drawn. 

301. Payment for honor; how made.—The 
payment for honor supra protest in order to op- 
erate as such and not as a mere voluntary pay- 
ment must be attested by a notarial act of honor 
which may be appended to the protest or form 
an extension to it. 

302. Declaration before payment for honor.— 
The notarial act of honor must be founded on a 
declaration made by the payer for honor or by 
h's agent in that behalf declaring his intention 
to pay: the bill for honor and for whose honor he 
pays. 

303. Preference of parties offering to pay for 
honor.—Where two or more persons offer to pay 
a bill for the honor of different parties, the per- 
son whose payment will discharge most par- 
ties to the bill is to be given the preference. 

304. Effect on subsequent parties where bill is 
paid for honor.—Where a bill has been paid for 
honor all parties subsequent to the party for 
whose honor it is paid are discharged, but the 


* Probably 175 
+ Probably 141. 
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payor for honor is subrogated for, and succeeds 
to, both the rights and duties of the holder as 
regards the party for whose honor he pays and 
all parties liable to the !atter, 

305. Where holder refuses to receive pay= 
ment supra protest—Where the holder of a 
bill refuses to receive payment supra pro- 
test, he loses his right of recourse against any 
party who would have been discharged by such 
payment, 

306. Rights of payer for honor.—The payer 
for honor on paying to the holder the amount 
of the bill and the notarial expenses incidental 
to its dishonor, is entitled to receive both the 
bill itself and the protest. 


Article XVI.—Bills in a Set. 


Section 310. Bills in sets constitute one bill. 
—Where a bill is drawn in a set, each part of 
the set being numbered and containing a refer- 
ence to the other parts, the whole of the parts 
constitute one bill. 

311. Rights of holders where different parts 
are negotiated.—Where two or more parts of a 
set are negotiated to different holders in due 
course, the holder whose title first accrues is as 
between such holders the true owner of the bill. 
But nothing in this section affects the rights of 
a person who in due course accepts or pays the 
part first presented to him. 

312. Liability of holder who indorses two or 
more parts of a set to different persons.—Where 
the holder of a set indorses two or more parts to 
different persons he is liable on every such part 
and every indorser subsequent to him is liable 
on the part he has himself indorsed, as if such 
parts were separate bills. 

313. Acceptance of bills drawn in sets.—The 
acceptance may be written on any part and it 
must be written on one part only. If the drawee 
accepts more than one part, and such accepted 
parts are negotiated to different holders in due 
course, he is liable on every such part as if it 
were a separate bill. 

314. Payment by acceptor of bills drawn in 
sets.— When the acceptor of a bill drawn in a 
set pays it without requiring the part bearing 
his acceptance to be delivered up to him, and 
that part at maturity is outstanding in the hands 
of a holder in due course, he is liable to the 
holder thereon. 

315. Effect ot discharging one of a set.—Ex- 
cept as herein otherwise provided where any one 
part of a bill drawn ina set is discharged by pay- 
ment or otherwise the whole bill is discharged, 
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Article XVIl.—Promissory Notes and Checks, 


Section 320. Promissory note defined.—A ne- 
gotiable promissory note within the meaning of 
this act is an unconditional promise in writing 
made by one person to another signed by the 
maker engaging to pay on demand or at a fixed 
or determinable future time, a sum certain in 
money to order or to bearer. Where a note is 
drawn to the maker’s own order, it is not com- 
plete until indorsed by him. 

321. Check defined.—A check is a bill of ex- 
change drawn on a bank payable on demand. 
Except as herein otherwise provided, tbe pro- 
visions of this act applicable to a bill of exchange 
payable on demand apply to a check. 

322. Within what time a check must be pre- 
sented.—A check must be presented for pay- 
ment within a reasonable time after its issue or 
the drawer will be discharged from liability 
thereon to the extent of the loss caused by the 
delay. 

323. Certification of check, effect of.—Where 


a check is certified by the bank on which it is 
drawn, the certificate is equivalent to an accept- 
ance. 

324. Effect where the holder of check procures 
it to be certified.—Where the holder of a check 
procures it to be accepted or certified the drawer 
and all indorsers are discharged from liability 
thereon. 

325. When check operates as an assignment. 
—A check of itself does not operate as an as- 
signment of any partof the funds to the credit 
of the drawer with the bank, and the bank is 
not liable to the holder, unless and until it ac- 
cepts or certifies the check. 


Article XVIIl.—Notes Given for a Patent Rights 
and for a Speculative Consideration. 


Section 330. Negotiable instruments given for 
patent rights.—A promissory note or other 
negotiable instrument, the consideration of 
which consists wholly or partly of the right to 
make, use or sell any invention claimed or 
represented by the vendor at the time of sale to 
be patented, must contain the words ‘‘given for 
a patent right” prominently and legibly written 
or printed on the face of such note or instru- 
ment above the signature thereto; and such 
note or instrument in the hands of any purchaser 
or holder is subject to the same defenses as in 
the hands of the original holder; but this section 
dovs not apply to a negotiable instrument given 
solely for the purchase price or the use of a 
patented article. 

331. Negotiable instrument for a speculative 
consideration.—If the consideration of a prom- 
issory note or other negotiable instrument 
consists in whole or in part of the purchase price 
of any farm product, at a price greater by at 
least four times than the fair market value of 
the same product at the time, in the locality, or 
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of the membership and rights in an association, 
company or combination to produce or sell any 
farm product at a fictitious rate, or of a contract 
or bond to purchase or sell any farm product 
at a price greater by four times than the market 
value of the same product at the time in the 
locality, the words, ‘‘given for a speculative 
consideration,” or other words clearly showing 
the nature of the consideration must be prom- 
inently and legibly written or printed on the 
face of such note or instrument above the sig- 
nature thereof; and such note or instrument, in 
the hands of any purchaser or holder, is sub- 
ject to the same defenses as in the hands of the 
original owner or holder. 

332. How negotiable bonds are made non- 
negotiable.-—The owner or holder of any corpor- 
ate or municipal bond or obligation (except such 
as are designated tocirculate as money, payable 
to bearer), heretofore or hereafter issued in and 
payable in this state, but not registered in 
pursuance of any state law, may make such 
bond or obligation, or the interest coupon 
accompanying the same, non-negotiable, by 
subscribing his name to a statement indorsed 
thereon, that such bond, obligation or coupon 
is his property; and thereon the principal sum 
therein mentioned is payable only to such owner 
or holder, or his legal representatives or assigns, 
unless such bond, obligation or coupon be 
transferred by indorsement in blank, or payable 
to bearer, or to order, with the addition of the 
assignor’s place of residence. 


Article XIX.—Laws Repealed; When to Take Effect. 


Section 340. Laws repealed.—The laws or 
parts thereof specified in the schedule hereto 
annexed are hereby repealed. 

341. When to take effect.—This chapter shall 
take effect on the first day of October, eighteen 
hundred and ninety-seven. 


Schedule ot Laws Repealed, 


Revised Statutes. Sections. Subject matter. 
R. &., ot. Ti, Gh. @ OH... All.. Bilis and notes. 
Laws of Chapter. Sections. Subject matter. 
Bcccecees Notice of protest; 
how given. 
‘ ommerc’l paper 
Protest of foreign 
bills, etc. 
Negotiability of 
corporate bonds- 
how limited. 
Negotiable b’ds ; 
how made non; 
negotiable. 
Negotiable b’ds.; 
how made nego- 
tiable. 
Negotiable _in- 
struments given 
for patent rights. 
Effect of holidays 
upon payment of 
commerc’! paper. 
One hnndredth 
anniversary of 
the inauguration 
of George Wash- 
ingt.n 
Negotiable insts. 
given fora spec- 
ulative consider- 
ation. 
Days of grace 
abolished. 
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INQUIRIES AND CORRESPONDENCE. 


gas department is carried on for the benefit of all subscribers, who are entitled to submit questions of :rn - 


eral interest, and ex 


ct prompt and careful consideration thereof, without charge. 


The names and places 


of those submitting inquiries are published, unless special request is made to the contrary. 


Forgery of Payee’s Indorsement on 
Cashier’s Check. 


—, Tex., Sept. 21, 1897. 
Editor Banking Law Journal: 

Dear Sir:—Daniel on Negotiable Instruments 
says that a bank issuing a certificate of deposit 
is chargeable with a knowledge of payee’s sig- 
nature, and if his name be forged as indorser 
and the bank pays the amount to a _ bona-fide 
holder, it has been held it cannot recover such 
amount from him. 

Therefore, would not the same rule apply as to 
payee’s indorsement on a cashier’s check, the 
check of the bank on itself, it being a document 
sosimila in intent and purpose toa certificate 
of deposit? 

President. 


The same rule would not apply, as the 
reason upon which it is based in case of 
a certificate of deposit is wanting in case 
of a cashier’s check. A bank is acquaint. 
ed with the signatures of its depositors, 
while strangers are not, hence the rule 
that a bank is bound to know the sig- 
natures of its depositors and if it pays a 
check to an innocent holder, on which 
the drawer’s signature is forged, it can- 
not recover the money. The same rule 
exists in case of forgery of the payee’s 
Signature to a certificate of deposit. 
Stout v. Benoist, 39 Mo. 277. Both the 
drawer of the check and the payee of 
the certificate of deposit, are depositors 
in the bank, whose signatures it must 
know, and mistake as to which is at its 
peril, 

But the payee of a cashier's check is 
not a depositor in the bank with whose 
signature the bank must be familiar. A 
cashier’s check may be issued to any 


Creditor of the bank. As to the signa— 


ture of such a payee, the bank stands on 
the same footing as the maker of a note 
or the acceptor of a bill. In such cases 
payment upon forgery of the payee’s 
signature may be recovered, The prin- 
ciples applicable to maker and acceptor 
in such cases will be found in Daniel on 
Neg. Insts, at sections (3541356. See 
also, B. L. J. June 1897, p. 345. 


Bank Account with Surviving Partner. 


, lowa, Sept. 20, 1897. 
Editor Banking Law Journal: 

Dear S1r:—Please give us your opinion on 
the following: 

Two brothers form a partnership and open a 
bank account under the firm name of ‘Jones 
Bros.” After some time one of them dies and 
the widow is duly appointed administratrix of 
deceased’s estate. The surviving brother and 
partner desires to continue the business and 
bank account in the old name. Would it be 
safe for the bank to continue the account in the 
old name even if the administratrix of deceased 
consents? Yours truly. 

H. 


We think the bank would be safe. 
Upon the death of one partner in a firm 
having an account at a bankers, the sur- 
viving partner hasa right to draw checks 
upon the partnership account, Back- 
house v. Charlton, L. R. 8 Ch. Div. 
444. 


Indorsement “‘for Deposit.”’ 


Wisconsin, Sept. 25, 1897. 
Editor Banking Law Journal: 
DEAR Sir:—When A draws his check upon 
the B bank and payable to the order of C, 
which C indorses under the mere words ‘‘for 
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deposit,” is the bank justified in paying the 
check to other parties who may present the 
same? However irregular such indorsement is, 
cannot A claim that it was for deposit in the 
bank on which drawn? 

The country is full of loose customs that give 
a deal of trouble to banks, among which is the 
careless manner of indorsing checks, drafts,etc. 
In the instances named, it would seem absurd 
that the drawer intended to deposit his own 
check for his own credit, and yet, is it not haz- 
ardous to pay to anyone else? X. 


The bank would be justified in paying 
the check to the payee C, or to any 
bank to which the payee indorsed the 
check ‘‘for deposit,” or to the transferee 
for collection of any such bank. The 
indorsement ‘‘for deposit’ would stop 
the further negotiability of the check to 
indorsees for value, and make it pay- 
able only to such parties as might hold 
it with authority to collect. 

We do not see how the words ‘‘for 
deposit” even if they were on the back 


of the check at the time it was drawn, 
can have any reference to the order or 
contract of the drawer or entitle him to 
claim that the check is thereby restrict- 
ed to deposit in his own bank to his own 


credit. Such words on the back can 
only have relation to the contract of the 
indorser, if he chooses to let them re- 
main without scratching them out. The 
drawer orders his bank unrestrictedly 
to pay the check to the order of C. 
When C receives the check, instead of 
indorsing it away unrestrictedly for 
value, he indorses it ‘“‘for deposit,” 
thereby restricting its future to collec- 
tion through any bank in which he may 
‘choose to deposit it, If C does not de- 
posit the check, but presents it for pay- 
ment in person, the bank is justified in 
paying its amount to him. If he does 
deposit it, then it may be paid to the 
bank in which deposited, or its trans— 
feree for collection. 


LAW JOURNAL. 


Lien of National Bank. 


SouTH S1pE BANK oF Sr. Loults, 
St. Louis, Mo. Sept. 14. 97. 


Editor Banking Law Journal: 

Dear Sir—In your No. 5 Vol. XIV. May ’97, 
Pp. 237, you say, the Supreme Court ot the U. S, 
has expressly decided that a national bank can- 
not acquire a valid lien upon its shares for the 
indebtedness of any shareholder. Will you 
kindly give me reference, Vol. and page, of said 
decision, and oblige, 

Yours truly, 
Guido D’Oench, Cashier. 


Builard v. Bank, 18 Wallace, 589. 


Countermanding Check in Illinois. 
——,, Illinois, Sept. 22, 1897. 
Editor Banking Law Journal: 

Dear Sir:—A gave his check to B for $100 
having at the time only $95 to his credit in the 
bank on which drawn. Before check is pre- 
sented by B, A goes to bank and instructs bank 
to refuse payment, and that any deposits which 
he subsequently makes are not to be applicable 
to such check. A afterwards deposits money, 
and when B presents check, has more than its 
amount to his credit, Bank refuses to pay. Has 
B acause of action against bank on check? A, 
B and bank are all located in Illinois. 

Constant Reader. 


It is the undoubted law of Illinois that 
a check drawn against sufficient funds, 
operates as an assignment of the depos- 
it to the checkholder, making the bank 
liable to him therefor after notice, and 
that the drawer has no right to counter- 
mand its payment. But if at the time 
of drawing and delivery, the deposit is 
insufficient, the check is then no assign- 
ment of the amount to the holder, and 
gives him no right against the bank until 
sufficient funds have been deposited to 
make it good, and his ownership as as- 
signee attach. If, however, before this 
event and while the deposit remains in- 
sufficient, the drawer orders his bank 
not to pay and directs that his subse- 
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quent deposits shall be inapplicable to 
the check, there is no assignment to or 
ownership of the deposit by the check- 
holder and no right of action on his part 
against the bank for refusing to pay. 
This appears to be the case stated above, 
hence our answer is, B has no cause of 
action against the bank on the facts 
stated. 

In support of the above conclusions 
we would refer to the decision of the 
appellate court of Illinois in Gage Ho- 
tel Co. v. Union Nat. Bank, 69 Ill. App. 
681. The facts of the decided case are 
so similar to the one of present inquiry, 
that the language of the court, which 
we quote fully, is equally applicable to 
the present, as to the case decided. The 
court said: 

“A depositor who has a right to his 
money on deposit may transfer such 
right to another by drawing and deliv- 
ering to him his check therefor, and the 
implied agreement by his banker, which 
arose when the deposit was taken, binds 
the banker to recognize such transfer 
and pay the amount of the check to its 
holder when the check is presented for 
payment, 

“But such obligation by the banker 
must be subject to the contingency that 
the depositor has sufficient funds in the 
bank to meet the check when presented. 
It is not until presentment of the check 
to the banker that the transfer made by 
the depositor becomes obligatory upon 
the banker in favor of the checkholder. 
Until presentment of the check there is 
no privity of contract between the bank- 
er and the checkholder, and so unless at 
the time of the presentation the banker 
has on hand unappropriated funds of 
the depositor sufficient to pay the check 
the banker is under no duty to the 
checkholder. 

“Now, in this case, the drawer did 
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not have on deposit when he gave the 
check enough to pay it with. The check 
therefore did not operate as an assign- 
ment or transfer ot his bank account to 
the amount of the check, for such am— 
ount did not exist to his credit, and not 
existing there was no agreement, im- 
plied or otherwise, by the bank with 
relation to the check, in favor either of 
the drawer or the checkholder. 

It will not be claimed that any liabil- 
ity could arise on the part of the bank, 
because of the check, until it had on de- 
posit enough of the drawer’s money to 
meet it. Before that condition arose, 
the drawer had directed the bank not to 
pay the check. No liability to the check- 
holder by the bank existing when such 
direction was given, what was its right 
with reference to receiving subsequent 
deposits from the drawer? 

“It was not obliged to accept any fur- 
ther deposit trom him, and unless it did 
it would never become liable to the 
checkholder. Neither was the drawer 
compellable by the bank to make any 
further deposit with it. The fact that 
the check in question was known by the 
bank and drawer to be outstanding in no 
matter altered their right to have no 
further dealings with each other,and they 
were free to deal further with one an- 
other, or not, and if they did, to make 
such terms as they chose with reference 
to their further dealings. The check- 
holder had no recognized right up to 
that time against the bank. 

‘*Under such circumstances and under 
an agreement with the bank to the effect 
that no subsequent deposits should be 
applied to the payment of the check in 
question, the drawer made the deposits. 
which increased his account to a sum in 
excess of the amount of the check on the 
day it was presented. 

‘*‘We regard such an agreement enter- 





522 THE BANKING 


ed into at a time when both parties were 
entirely free to act, and before the bank 
was under any liability whatever to the 
checkholder,as being one that banks and 
their depositors are at liberty to make, 
and being such an agreement as the 
business relations between banks and 
their depositors should require be upheld 
and protected,” 


Waiver by Indorser. 


Iowa, Sept. 20, 1897. 
Editor Banking Law Journal: 


Dear Sir: —What is the effect in this state of 
a clause above an indorser’s signature upon the 
back of a negotiable note, that the indorser 
waives ‘‘presentment, notice of non payment 
and due diligence,” upon the liability of the in- 
dorser? Does this clause release the holder from 
the necessity of protesting the note and giving 
notice of protest to the indorser? 

Bank Clerk. 


The effect of the clause is to make the 
indorser absolutely liable for the pay~ 
ment of the note, Iowa Valley State 
Bank v. Sigstad, 65 N. W. 407. No 
protest or notice is necessary. 


Protest of Check. 


, Utah, Sept. 1, 1897. 
Editor Banking Law Journal: 


Dear Sir:—This bank held for collection a 
‘check on another bank in this city, which came 
from the East, and was indorsed to this bank 
“*for collection and remittance.” Drawee bank 
refused to pay, because of a discrepancy in 
payee’s indorsement, and this bank did not feel 
justified in guaranteeing prior indorsements, 
knowing nothing ot antecedents of check. 
Drawee bank said maker’s account was good, 
but refused to certify. Was not payor bank 
‘obliged to certify on demand of collecting bank? 
Should protest have been made for non-certifi- 
cation? What was the proper course for the 
collecting bank to take with reference to this 
‘check? Collection Clerk. 


No bank is obliged to certify a check 
and there can be no protest for non- 


certification. Nor is the drawee bank 
obliged to pay an improperly indorsed 
check to the apparent indorsee; and in 
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the case of defective indorsement, pro- 
test would be of no avail, as there would 
be no indorsee authorized to make a 
valid presentment, upon which to basea 
protest. Still it is always a safe rule,in 
a case of doubt, to protest, so as to pre- 
serve all possible rights of the owner 
against prior indorsers, hence in the 
present case our suggestion would be, 
protest and promptly return to the trans- 
mitting bank with a statement of the 
facts. If the bank in which the check 
was first deposited by the payee had ex- 
ercised the necessary scrutiny concern- 
ing the regularity and sufficiency of his 
indorsement, this trouble, doubt and 
delayed payment at the end of the line 
would have been saved; and instances 
of this nature teach the necessity of rec- 
tifying all irregularities at the first bank 
of deposit. 


Purchase of Note by Bankrupt. 


Indianapolis, Ind., Sept. 6, 1897. 
Editor Banking Law Journal: 


Dear S1r:—Can the bankrupt maker of a note 
after his discharge from legal obligation to pay, 
by purchasing the note, acquire a right to en- 
force its payment from the sureties? Lex. 


No. Mattix v. Leach, Ind, Appel. 
Ct. May 1896. The court in this case 
said: ‘‘The bankrupt would not be per- 
mitted to enforce against his sureties 
the note thus purchased, To hold other- 
wise would be in the highest degree 
unconscionable. The bankrupt, after 
discharge, is indeed no longer under 
legal liability to pay the debt. He is 
not, however, an entire stranger thereto. 
There remains the moral obligation to 
pay, by virtue of which, when the char- 
acters of principal debtor and creditor 
meet in him, they become fused, and the 
debt is, as to the surety at least, exting- 
uished upon a principle somewhat anal- 
ogous to the ‘confusion’ of the jurists of 
the civil law.” 
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CURRENT NEWS AND TOPICS. 


Embraeing Items of Interest in all the States. Readers are requested to communicate matters arising locally 
to enhance the interest and value of this department. 


THE BANK OF ENGLAND AND SILVER. 


Atthe semi-annual meeting of the Bank of 
England on September 16 the Governor, Mr. 
Hugh C Smith, said: 

“You are probably aware of the proposals 
laid before the government in the summer by 
the United States and France, whereby this 
country might increase its use of silver, as a 
contribution to an international agreement 
which, while not affecting our goid standard, 
might enable the mints of France and America 
to resume free coinage. Among the proposals 
was one asking the bank to hold the amount of 
silver permissible under the act of 1844, as 
against its notes.” 

The Governor then read .a letter dated July 
29, addressed to the Chancellor of the Excheq- 
uer, Sir Michael Hicks-Beach. It was as fol- 
lows: 

“Referring to our conversation, we beg 
to say the bank is prepared to carry out 
what is laid down as permissible in the bank 
charter, viz. to hold one-fifth of the bullion held 
against its note issue in silver, provided always 
that the French mint is again open to the free 
coinage of silver, and that the prices at which 
silver is procurable and salable are satisfac- 
tory.” 

Replying to questions, the Governor said the 
bank had no negotiations with the United 
States Monetary Commissioners, adding: ‘‘We 
have bought no silver. All we have done is to 
agree under certain circumstances tocarry what 
is permissible under the act of 1844.” 

Ata meeting of the London bankers at the 
clearing house on September 22d, a resolution 
of protest was adopted against the policy of the 
governor of the Bank of England in announcing 
its williagness to maintain one-fifth of its 
bullion reserve in silver,which was presented to 
the bank on Sept. 23rd. The resolution is 
accompanied by a formal letter, and the resolu- 
tion itself is in the name of the Clearing-House 
Association, for although the members were not 
all represented at the meeting, a majority of the 
membership was represented and unanimously 
adopted the resolution, which is as follows: 


‘That this meeting entirely disapproves of 
the Bank of England agreeing to exercise the 
option, permitted by the act of 1844, of holding 
one-fifth or any other proportion whatever of 
silver as a reserve against the circulation of the 
Bank of England notes. 

‘*That a copy of this resolution be sent to the 
Bank of England, the prime minister, the first 
lord of the treasury and the chancellor of the 
exchequer.” 


INTERNAL EXAMINATIONS OF BANKS 
BY COMMITTEES OF EMPLOYES. 


In one of the largest of the national banks in 
New York city there is a system of interna) 
examinations which is as unique and interesting 
as it is effective. There are about Ilo persons 
employed in the bank, and the methods of 
appointment and promotion are so adjusted that 
they tend to make each employe feel a personay 
interest in the general welfare of the institution, 
Each department of the bank is subjected to a 
searching examination by a committee of clerks 
at least three times a year, and frequentiy four 
and five times. In each instance the examina- 
tion begins at 3 o’clock p. m., and the president 
does not send word to his committeemen until 
just before that hour, and the head of the depart- 
ment which is to be examined does not know 
that his work is to undergo investigation until 
the members of the committee appear at his 
desk ready to go to work, 

For illustration, the receiving teller’s depart- 
ment is to be examined. That officer has no 
inkling of the fact, nor has any one else except 
the president and vice-president, and possibly 
the cashier. Just before the close of banking 
hours the president summons three heads of 
departments, or responsibie clerks, and quietly 
instructs them to take complete charge of the re- 
ceiving teller’s department at the stroke of the 
hour of 3. The teller meanwhile finishes his 
labors in the usual way, makes his final book 
entries and counts and packs up his money. 
Without any warning whatever the committee 
appears and takes immediate possession of his 
books and his currency, Under such circum- 
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stances a dishonest teller would not have a 
single second’s time to change a figure or 
conceal a book. He must surrender his depart- 
ment to the examiners on the instant. 

This method of examination has been applied 
to every department of the bank in question for 
a number of years, and the president says that 
since it has been in practice there has not been 
a trace of dishonesty in theinstitution. Ineach 
case where an examination is made the mem- 
bers of the examining committee receive extra 
compensation for their work. Each clerk in the 
bank who goes through the year without an 
error being charged against him also receives a 
stipulated bonus, and it is, furthermore, the 
policy of this bank to husband its employees’ 
time by furnishing them with daily luncheons 
on the premises without charge. The bank, in 
fact, maintains for its private use a daintily ap- 
pointed restaurant, 

Another feature of this great banking insti- 
tution is its credit department, which was the 
first of its kind to be established. It has been 
in operation since the beginning of 1890, and its 
remarkable effectiveness is demonstrated by the 
fact that in the handling of an average of »12,- 
500,000 of commercial paper yearly the net loss 
has been less than one twentieth of 1 per cent, 
—N. Y. Times. 


ADVERTISING MANAGER'S COLUMN. 


In this issue of the BANKING LAW JouRNAL 
wil] be found an advertisement of ‘‘The Daily 
Trial Balance.” The system has been thoroughly 
tested by the author for the past seven years in 
various kinds of business, and a year ago was 
offered to the public. During the time it. has 
been on the market over 19,000 copies have been 
sold to the leading financial and commercial 
houses of the country, and it has been cordially 
received and highly indorsed by users every- 
where. The system is sold under a guarantee 
to be exactly as represented or money refunded. 
Users take no chances in ordering ‘‘The Daily 
Trial Balance.” 


All bankers are interested in ornamental 
wood floors and borders, both for home and 
office, and in this connection, we would invite 
their attention to the card of Mr. John W. 
Boughton, of Philadelphia, elsewhere published, 
who will soon celebrate his 28th anniversary in 
this comparatively new industry. Mr, Boughton 
has the largest parquet factory in the world, 
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and has been established in Philadelphia since 
1871. He received the highest premium at the 
Philadelphia Centennial Exposition over all 
European and American exhibits and received 
five, and the ONLY, awards at the Columbian 
Exposition at Chicago for the best goods and 
largest variety, Bankers should write for his 
book upon “Interior Decorations and Artistic 
Wood Floors.”” This will be found very inter- 
esting as concerning all branches of this 
industry. 

Attention is invited to the illustration of the 
Densmore Typewriter published in our adver- 
tising pages. The manufacturers claim this to 
be ‘‘the world’s greatest typewriter” and it is 
certainly worthy of investigation by prospective 
purchasers, 


The Standard Tobacco Company of Wheeling, 
West Va., manufacture a very good cigar, 
particulars as to which will be found in our 
advertising columns. 


Awkward, ill-contrived Desks which have 
served the requirements of past decades are no 
longer adequate for the busy to-day. Messrs. 
Joseph L. Shoemaker & Company, whose ad- 
vertisement appears in another column, have 
long been the leading and largest Furniture 
manufacturers in the United States, making a 
specialty of Desks. With their Wooton Patent 
Rotary Desks, accommodations are supplied for 
a systematic classification of a multitude of 
books, papers, etc. When the cases are swung 
open ready for use they are flooded with light, 
and every part of the Desk is accessible without 
rising from your Chair. The capacity of these 
Desks is fully four times greater than the ordin- 
ary old-fashioned Desks with drawers in pedes- 
tals. Messrs. Shoemaker & Company however, 
make both kinds of Desks, having 314 styles in 
all, in Mahogany, Cherry, Walnut, Oak, etc.; 
prices range from $3.50 to $3,000.00, The 
latter being the finest desk ever built; having 
required four and a half months time to make 
it; carving alone costing over $600. 00; hardware 
all made from special design, heavily gold 
plated, costing over $300.00. This together 
with al! other work brought the actual cost up 
to $2,500.00, 

It was awarded the first prize at the Worlds’ 
Columbian Exposition, and the gold medal at 
the Antwerp Exposition, 
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